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Parol evidence is admissible to explain transactions made in good faith in 
case of an assignment forbidden by the policy, but afterwards con 
sented to. 

Where the property was transferred, and the policy assigned in violation of 
its provisions, the subsequent written consent of the agent authorized to 
issue and renew contracts and to consent to transfers, will revive the 
contract, though the agent had no authority to waive any of the policy 
provisions, 

An application is no part of the insurance contract unless a copy is attached 
to the policy in compliance with the statute of Pennsylvania. 

The insured, under a contract to purchase, under which no payment was made, 
entered into possession and made valuable improvements. 

Held, That he was the entire, unconditional, and sole owner within the 
meaning of the policy. 
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Slatement of the Case by Editor Insurance Law Journal. 


A policy on a saw-mill and machinery issued to one Seeley, con- 
tained the following among other stipulations:— 

The assured hereby covenants and agrees that any application, survey, 
plan, statement, or description connected with procuring this insurance, or 
referred to in this policy, is true, and shall be considered a part of this con- 
tract, and a warranty by the assured; and that any misstatement of the con- 
dition, situation, or occupancy of the property insured, or the building or 
premises containing the same, or any concealment or omission to make 
known every fact material to the risk, or any overvaluation, or any misrep- 
resentation whatever, either verbal or in writing, shall render this policy 
void. This policy shall be void and of no effect if, without notice to this 
company, and permission therefor in writing indorsed hereon, the assured 
shall now have, or hereafter make or procure any other insurance, whether 
valid or not, on the property hereby insured, or any part thereof, or if this 
policy be assigned before a loss, or if the interest of the assured be other 
than the entire, unconditional, and sole ownership, or if the property insured 
be a building standing on ground not owned by the assured in fee-simple, or 
if any change.take place in the title, interest, location, or possession. 
No agent has power to waive any condition of this contract. 

Seeley held a contract for the sale of the land from Smull & Sons, 
the original owners, who had, however, prior to the issue of the 
policy transferred the legal title to one Page, subject to the contract 
with Seeley. After the issue of the policy Page contracted to sell 
the property to one Dunham, and Seeley transferred his interests to 
Page and by a written indorsement assigned the policy to Dunham, 
without the consent of the company. Subsequently, however, 
Clark the agent who was authorized to issue, renew, and consent 
to the transfer of policies subject to the rules and instruction of the 
company, indorsed consent to the assignment, and also making the 
loss payable to Page as his interest might appear. The further 
facts sufficiently appear in the opinion which was rendered on a re- 
hearing of the case, the original decision per curiam having been 
rendered March 29, 1886. 

Crark, J. 

It was certainly competent for the plaintiff to show by parol what 
the contract was, with reference to the existing insurance, at the 
time of the transaction of 29th March, 1883; not, perhaps, to add to 
or modify the force of the written contract then made, as between 
the parties, but to explain the subsequent act of the parties in mak- 
ing the assignment of the policy, to exhibit their good faith in so 
doing, and to fix the admitted consideration upon which this was 
done; especially as it appears that the parol understanding was 
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shortly afterwards communicated to Clark, the agent of the com- 
pany, and met with his approval, which approval he subsequently 
entered in due form upon the policy. If the parties to the written 
contract saw fit to allow a portion of their agreement to rest in 
parol, and subsequently executed the assignment in pursuance of it, 
in good faith, certainly the company having approved of it, cannot 
complain. 

It may be conceded that if any change should take place “in the 
title, interest, or location, or in the possession of the property,” or if 
an assignment of the policy were made without notice to the com- 
pany, and permission therefor in writing, the policy would have be- 
come forfeited; but it must also be conceded that ihe company 
before, at the time of, or even after, the transfer, had the undoubted 
right to ratify or consent to it, and thus to continue the policy in the 
hands of the transferee, who had become the owner of the property 
under the agreement of 29th March, 1883. It would certainly be in 
conflict with the plainest provisions of the law, as well as with the 
general usage and practice of insurance, to hold that the parties, 
being sui juris, might not, by consent, in conformity with the pro- 
visions of the contract itself, renew and continue its obligation, al- 
though, according to its terms, without that consent it was null and 
void. If it was competent for the company to consent to the trans- 
fer, it was competent for the duly authorized officers or agents of 
the company to give that consent. Corporations, of necessity, act 
through the agency of persons authorized te act for them, and the 
act of the agent is in all respects to be regarded as the act of the 
corporation itself. David A. Clark was at the time admittedly the 
agent of the company. His commission was in writing. He was 
the “duly constituted agent of the company, with full power to re- 
ceive proposals for insurance against loss and damage by fire in 
Orcutt Creek and vicinity, to receive moneys, and to countersign, 
issue, renew, and consent to the transfer of policies of insurance, 
subject to the rules and regulations of said company, and such in- 
structions as may from time to time be given,” etc. Now, there was 
no rule or regulation of the company, nor were there any instruc- 
tions to Clark exhibited in evidence, restricting his authority to 
the approval of transfers made before or at the time of the convey- 
ance of the property; the authority is conferred in the most general 
terms. Clark, as the agent of the company, in the absence of such 
restriction, possessed the full power of the company in the several 
matters committed to his charge. He represented the company, and 
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what he did within the scope of his appointment the company did. 
It was not required of the plaintiff to prove acts of ratification. 
The company was bound to know that what it directed to be done, 
might or would be done; and, without proof of ratification, it must 
be treated as having itself done what was done under its express 
authority. Where the property covered by tie policy is transferred, 
and the policy is assigned to the vendee, before the consent of the 
insurer is obtained thereto, although the policy may thereby be 
rendered void, yet, by subsequently assenting to such transfer, the 
policy is revived, and becomes an operative instrument in the hands 
of the vendee: 1 Wood, Ins., § 116. The consent of the company’s 
agent to the transfer revived the policy : Shearman vs. Insurance 
Co., 46 N. Y., 526. It istrue, Clark had no power to waive any con- 
dition of the contract, but he waived no condition. The contract 
expressly provided for the contingency of a change in the title, and 
for a transfer of the policy, and Clark was duly authorized to give 
the consent of the company to that transfer. How can Clark be 
said to have waived any condition of its contract in doing just what 
the contract provided for, what he was appointed to do, and what in 
the exercise of a reasonable discretion, for the interest of the com- 
pany, it was his duty to do? Clark knew, when he gave his ap- 
proval to the transfer, that the title had changed. This fact was 
found by the jury; and the knowledge of Clark was notice to the 
company. Moreover, by the report of Clark to the company’s of- 
fice, the company had notice that the policy had become forfeited; 
for that report expressly stated that the title had been transferred 
on the 14th April, 1883, and that the agent’s consent had not been 
given until the 17th of the same month. These dates were not 
strictly accurate, perhaps, the transfer having been effected on the 
29th March preceding; but the forfeiture of the policy was as abso- 
lute after the lapse of three days as after the lapse of three months. 
Yet the company silently acquiesced in the act of the agent. No 
objection was made that the agent had exceeded his powers; in 
fact, no objection of any kind or character was made until after the 
property had been destroyed by fire. In Insurance Co. vs. Taylor 
(73 Pa. St., 342), the policy was to be void if assigned without the 
written approval of the secretary. It was assigned and an approval 
given in writing by the agent, “for the secretary.” The agent was 
accustomed to approve assignments, and report monthly to the com- 
pany on blanks furnished for that purpose by the company. This 
assignment was immediately reported, in addition to the monthly 
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reports. Held, that the policy was not thereby avoided. The as- 
signment to Page after the loss is not within this condition of the 
policy. In such case the relation of the insurer and insured is 
changed to that of debtor and creditor, and the consent of the com- 
pany is not required: Insurance Co. vs. Helfenstein, 40 Pa. St., 289; 
Wood, Ins., § 99. The cases cited by the plaintiff in error (Insur- 
ance Co. vs. Conover, 98 Pa. St., 384, and Insurance Co. vs. Improve- 
ment Co., 100 Pa. St, 142) are wholly inapplicable to the facts in 
this case. That an agent may not waive the provisions of a policy 
in a matter outside the scope of his agency, cannot be doubted. 
Nor is the view we have taken in conflict with Trask vs. Insurance 
Co. (29 Pa. St., 198), or with the remaining cases cited by the plaint- 
iff in error. It is undoubtedly true that where an insurance com- 
pany is, from any cause, discharged from liability, responsibility for 
the loss will not re-attach by waiver without proof of authority in 
the party whose act of waiver is relied upon, or without a new con- 
sideration to sustain it; but where the act of the agent executing the 
waiver is contemplated in the contract, and the power expressly con- 
ferred upon him in writing, no new consideration is required. 

The application was rightly excluded from the testimony. The 
provisions of the act of 11th May, 1881 (P. L., 20), are conclusive on 
this point. No copy of the application or of the by-laws of the com- 
pany was attached to the policy as that act requires. It consti- 
tuted, therefore, no part of the policy, or of the contract between 
the parties, and was not receivable in evidence. The case is to be 
considered as if no such paper existed. 

Tie surance company further contends, however, that Seeley at 
the time the insurance was effected, was not the absolute owner of 
the premises insured. By the second condition of the policy it is 
provided that “if the interast of the assured be other than the en- 
tire, unconditional, and sole ownership, or if the property assured be 
a building, standing on ground not owned by the assured in fee- 
simple,” the policy shall be void and of no effect. On the 21st 
April, 1880, O. A. Seeley, by agreement in writing, purchased the 
lands in question from Smull & Sons. The consideration of his 
purchase was $5,129.50, payable in three equal annual payments; 
the first-installment becoming due December 1, 1880. On the 11th 
November, 1881, Smull & Sons conveyed the legal title, and as- 
signed the Seeley contract to F. T. Page, the effect of which was 
merely to put Page in the place of Smull & Sons, as to Seeley. On 
8th February, 1883, the policy in suit was issued to Seeley. There 
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is no evidence that Seeley paid any part of the purchase money. 
He erected a saw-mill, however, and made other improvements, and 
it is claimed that his interest in the land was greatly enhanced 
thereby at the time the insurance was effected. On 29th May, 1883, 
Seeley, by contract in writing, assigned liis interest under the con- 
tract with Smull & Sons to Page, who thereupon at the same time: 
sold by articles to Henry Dunham. The consideration of the last- 
mentioned sale was $10,000; Page to receive $5,759.18, being the 
balance with interest unpaid, on the contract between Smull & Sons 
and Seeley; the residue being $4,240.82, to be paid to and received 
by Seeley. There was a reservation of the title to certain timber 
and bark until the purchase money was paid, an arrangement to 
apply part of the proceeds thereof to the purchase money, and a 
provision that in the event of Dunham’s failure to fulfill his contract, 
Seeley would resume his former relat on to Page, under the Smull 
contract. But we find nothing in the details of the several con- 
tracts of 29th May, 1883, to vary the question already stated, viz., 
whether or not Seeley’s interest in the property insured was such as 
was required by this contract with the company. Where the title 
to property passes, and the policy is assigned to the vendee, with 
the insurer’s consent, the policy has sometimes been treated as'a 
new contract with the vendee: Wood, Ins., § 110. But under the 
decisions of this court, the assignee has always been held to take 
subject to all the stipulations contained in the policy, and, in an ac- 
tion by the assignee, the question of interest to be referable to the 
time of the issuing of the policy: Insurance Co. vs. Roberts, 31 Pa. 
St., 438; Insurance Co. vs. Mitchell, 48 Pa. St., 367. At the time 
the insurance was effected, Seeley, as we have said, had become the 
purchaser in fee of the property, under articles of agreement with 
Smull & Sons. He had the equitable title only, but he was to all in- 
tents and purposes the “ owner” of the property. He was the equit- 
able owner in fee, and, in respect to the insurance, we think he may 
be said to have been the entire, unconditional, and sole owner. 
This provision of the policy does not necessarily distinguish between 
the legal and the equitable estate. If the title is conditional or con- 
tingent, if it is for years only, or for life, or in common, it is not the 
entire, unconditional, and sole ownership; but the interest is the 
same, as it affects the contract of insurance, whether the title of the 
assured be legal or equitable. The purpose of this provision is to 
prevent a party who has an undivided or contingent, but insurable 
interest in property, from appropriating to his own use the proceeds 


‘ 
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of a policy, taken upon the valuation of the entire and uncondi- 
tional title, as if he were the sole owner, and to remove from him 
the temptation to perpetrate fraud and crime; for without this a 
person might thus be enabled to exceed the measure of an actual 
indemnity. But where the entire loss, if the property is destroyed 
by fire, must fall upon the party insured, the reason and purpose of 
this provision does not seem to exist; and in the absence of any puar- 
ticular inquiry as to the specific nature of the title, or of any express 
stipulation in the policy that the insured held the legal or equitable 
title.—either being available to secure an entire, unconditional, and 
sole ownership,—the provision referred to can, we think, have no 
force to defeat the plaintiff's recovery in this case. Where articles 
of agreement are entered into for the sale of land, the purchaser is 
considered the owner. “It does not seem to be necessary, to pro- 
duce this effect, that any part of the purchase money should be paid; 
it results from the contract. When a part of the purchase money is 
paid, the interest of the purchaser in the land is not circumscribed 
by the extent of the money paid, but embraces the entire value of 
the land over and above the purchase money due. He is treated as 
the owner of the whole estate, incumbered only by the purchase 
money. Ifthe land increase in value, it is his gain; if it decreases, 
if improvements are destroyed by fire or otherwise, it is his loss :” 
Siter’s Appeal, 26 Pa. St., 180. Where the vendor retains the legal 
title, he has a lien for the unpaid purchase money (Zerby vs. Zerby, 
9 Watts, 234; Bradley vs. O'Donnell, 32 Pa. St., 279; Zeigler’s Ap- 
peal, 69 Pa. St., 471); but he may use the legal title to compel pay- 
ment thereof (Thompson vs. Carpenter, 4 Pa. St., 132; Woodward vs. 
Tudor, 81* Pa. St., 382; Washabaugh vs. Stauffer, id., 497). Upon 
these general principles of the law, the case of Insurance Co. vs. 
Wilgus (88 Pa. St., 107) was decided. Wilgus had purchased the 
premises insured at an orphans’ court sale, the terms of which were 
one-half in hand, balance in one year. He made the first payment, 
the vendor retaining the legal title, and before the year expired the 
loss occurred. The condition of the policies upon which the com- 
pany relied was “that if the interest of the assured in the property 
be any other than the entire, unconditional, and sole ownership of 
the property, for the use and benefit of the assured,” it must be so 
represented and expressed. Mr. Justice Sharswood, delivering the 
opinion of this court, says: “The plaintiff's title was an equitable 
one, but it nevertheless vested in him the entire, unconditional, and 
sole ownership, subject to the payment of the balance of the pur- 
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chase money. This balance was practically an incumbrance. It is 
true, the legal title was in the hands of the vendors; but they could 
use it only to enforce the payment of the price agreed upon. In 
this respect it is exactly the case of a mortgage which vests the le- 
gal title in the mortgagee for the same purpose. Had the property 
been swallowed up by an earthquake, the entire loss would have 
fallen on the plaintiff.” The case of Reynolds vs. Insurance Co., 2 
Grant, Cas., 329), which would appear to express a different view of 
the law, is commented upon in the case last cited, and, while it is 
said to have been correctly decided on other grounds, the reason- 
ing of the case is distinctly disapproved. So in Kronk vs. Insurance 
Co. (91 Pa. St., 300), where the assured had executed a bill of sale 
of the property assured to a third party, retaining the possession, 
it was held that, as the bill of sale was simply a security for money 
advanced, the interest of the assured was nevertheless, as respects 
the insurance, to be considered “ the entire, unconditional, and sole 
ownership of the property, for the use and benefit of the assured,” 
whether the bill of sale was delivered before or after the insurance 
was effected. Insurance Co. vs. Dougherty (102 Pa. St., 568), and 
Insurance Co. vs. Erb (17 Weekly Notes Cas., 273), although not 
precisely similar, are cases in confirmation of the doctrine as we have 
stated it. The purchaser of real estate by articles, being responsible 
for the purchase money, is liable to the whole loss that may befall 
it, including the loss of buildings by fire (Reed vs. Lukens, 44 Pa. 
St., 200); therefore he is not guilty of misrepresentation if he states 
that the premises are his,—that he is the absolute owner,—although 
he has not paid the purchase money (Coursin vs. Insurance Co., 46 
Pa. St., 323). 

We believe the doctrine as we have stated it has’ been generally 
adopted in this as well as in the other States. No case has been 
cited which is in conflict with the views we have expressed. In 
Hough vs. Insurance Co. (29 Conn., 10) the insured in his applica- 
tion describes the property as his house; and the policy contained a 
condition that “if the interest in the property is less than absolute, 
it must be so represented to the com pany and expressed in the pol- 
icy in writing; otherwise the insurance shall be void.” The legal 
title to the property was in another party. The insured had an 
equitabie title only. He had made a parol contract for the purchase 
of the property; had entered into the possession, and made valuable 
improvements; had paid a part, and agreed to pay balance of pur- 
chase money. Inu suit upon the policy, the company’s contention 
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was that the title was not absolute; that as its true condition was 
not represented in the application, or expressed in the policy, the 
insurance was void. It was held, however, that if the plaintiff had 
the equitable title, and his interest was such that the whole loss by 
fire would fall on him, he must be regarded as the absolute owner of 
the property. To the same effect is Insurance Co. vs. Nelson, 65 Ill. 
415; Insurance Co. vs. McCulloch, 21 Ohio, 176; Noyes vs. Insur- 
ance Co., 54 N. Y., 668. The omission of the owner of the equita- 
ble title to state the nature thereof will not render a policy of insur- 
ance invalid, under a condition therein forfeiting the insurance in 
case the interest is other than the entire, unconditional, and sole 
ownership, if the fact is not so represented to the company (Pelton 
vs. Insurance Co., 77 N. Y., 605); and he will be regarded as the 
absolute owner although he may not have paid the purchase money 
(Rumsey vs. Insurance Co., 17 Blatchf., 527). . 

We are of opinion, upon a full examination of this case, in the 
light of all the authorities, that Seeley’s title, under his contract, 
must be regarded as an equivalent to a fee-simple; that the unpaid 
purchase money must be treated as an incumbrance upon it, and 
that, in respect of the insurance, he must be considered the entire, 
unconditional, and sole owner. The previous decisions of this 
court will justify no other conclusion; and the cases in the other 
States, and the views of the text-writers, we find to be in harmony 
with our own. The judgment is affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


CRAWFORD 


SUSQUEHANNA MUT. FIRE INS. CO.* 


’ 


An insurance note given upon the ‘‘annual interest plan,’’ was not assess- 
able to meet losses until other notes, given on a different plan, had 
paid in assessments an amount equal to the interest paid on notes of 
this class. Interest became due and none was ever paid. An assessment 
was made upon the note, along with notes of other classes, proportion- 


* Decision rendered, March 5, 1888.—From Atiantic Reporter. 
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ately upon the losses sustained, Held, having paid no interest, the note 
was liable to such assessment. 


Some of the policy-holders in a mutual fire-insurance company were insol- 
vent, and the company compromised and released them from their obliga- 
tions. Defendant alleged, in defense to an action for his delinquent as- 
sessments, that the effect of the release of the others was a wrongful in- 
crease of his obligations. J/eld, no defense, the company having the right 
to make such compromise. 

The Susquehanna Mutual Fire Insurance Company did business 
on three plans: (1) Deposit note plan, interest payable for years in 
advance; (2) annual interest note plan,—interest payable annually; 
and (3) premium note plan,—no payments except when assessed as 
losses occurred. A policy was issued to W. H. Crawford & Son, 
defendants below, under the second plan. Their note was printed 
on the application for insurance and made part of it. The policy 
contained a provision that “in addition to the cash premium, the in- 
sured has deposited a premium note, subject to the payment of six 
per cent interest annually, and agrees to pay all such assessments as 
may be made thereon for the purpose of paying losses and the nec- 
essary expenses of the company occurring during the term of this 
policy, in conformity with application No. 1,056, signed by the as- 
sured, and on file with this company, which is made part of this pol- 
icy.” The by-laws of the company, in force at the time defendants 
insured, read as follows: “Sec. 31. If, at any time hereafter, an as- 
sessment‘shall be made, the amount to be levied on premium notes 
shall be rated according to the following classification, to wit: First. 
All premium notes in force at the time the assessment may be de- 
clared shall be liable to assessment for all losses adjusted, unad- 
justed, and unpaid at the time, subject to abatement as hereinafter 
specified. Second. All premium notes which have expired, and 
are not in force at the time such assessment is declared, shall never- 
theless be liable to assessment for all unpaid losses which existed at 
the time of the expiration of such premium note or notes, pro rata 
with all other premium notes then in force, and the amount thus as- 
certained and levied upon such unexpired premium notes to be de- 
ducted from the gross amount of liabilities of the company, for 
which such assessment is to be made, and balance of liabilities then 
remaining to be assessed upon the premium notes then in force. 
Third. Notes subject to the payment of annual interest, and deposit 
notes upon which the interest has been paid m advance, shall not 
be assessed until all other notes held by the company, liable to as- 
sessment, shall have first paid in assessments an amount equal to 
the interest paid and to be paid within six months next succeeding 
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the date of such assessment; any deficiency then existing may be 
equitably assessed on all the notes held by the company.” The de- 
fendant, after the policy had run more than a year, desired to sur- 
render such policy, and be released from his obligations thereunder. 
The company accepted a surrender of such policy, but retained pos- 
session of the note for the purpose of assessment for losses occur- 
ring prior to the surrender of the policy. Such losses having oc- 
curred, the company made assessments in the manner hereinafter 
described, which assessment, the insured contended, was made upon 
a plan different from that provided in the by-laws in force at the 
time the insurance was taken. Crawford & Son refused to pay the 
assessment, and the company instituted this suit to collect it. Upon 
the trial the court (Boyer, P. J.) gave the following charge to the 
jury :— 

“October 24, 1876, William H. Crawford & Son made application 
for membership and a policy of insurance in the Susquehanna Mu- 
tual Fire Insurance Company. A policy was issued, and what is 
termed a premium note given in pursuance of that application, by 
which the store property of Crawford & Son was insured in the com- 
pany for the sum of $2,500, at a.rate of premium of one per cent. 
In the latter part of 1877 it seems that the insured became anxious 
to get out of the company, and certain negotiations took place to 
which I will call your attention hereafter. When Mr. Crawford, the 
defendant, became a member of this insurance company, he became 
liable, as other members, to assessments for losses sustained. This 
company was conducted upon the mutual plan, and each member of 
the company became liable to pay his just proportion of the losses 
incurred by the company according to an equitable and impartial 
adjustment. He could not free himself from this liability during 
the continuance of his policy, which ran for five years, unless with 
the mutual consent of himself and the company. However, by 
agreement with the company, on the 10th of November, 1877, the 
policy was returned, and from that date ceased to be operative, and 
the defendant ceased to be a member of the company, and was not 
subject to any liability for losses occurring after that date. But for 
losses incurred between the date of his policy and the date of the 
surrender of his policy he was liable for his fair proportion, al- 
though at the time of the surrender of the policy all the losses in- 
curred may not have been adjusted. But for the losses for which 
the company became liable during the year, and something more, of 
the continuance of the policy the defendant was liable, and this 
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without any special agreement other than what is contained in the 
policy, and according to*the charter and by-laws of the company, 
If during that period of time the plaintiffs have shown that certain 
losses occurred, and their amount and the proportion which became 
due by the defendant, he is liable to pay such assessments unless 
he can show some lawful ground of defense. The books of the com- 
pany have been in evidence, and the secretary has testified to their 
accuracy as showing the losses and assessments upon which the 
claim of the plaintiffs is founded; and there appears to be no evi- 
dence contradictory to the losses which were testified to, and the 
assessments which were made. If these assessments were made ac- 
cording to law, the defendant is liable so far as they were made pro- 
portionately upon the losses sustained. It is said on the part of 
the defendants that these assessments were prematurely made. In 
the first place, let us see whether they were made upon a correct 
basis. The testimony is, and it is not contradicted, that they were 
made upon what are termed the cash premiums of the insured, 
which were, however, not always paid in cash, but were so assessed 
and denominated; and were arrived at by a calculation of the rate 
at which the risk was taken and the amount insured; for the risks 
were not always the same. The rates were larger according to the 
supposed risk involved. Some properties were insured at one rate, 
and some properties were insured at another rate. When the rate was 
fixed, the sum insured was multipiied by that rate, and the resulting 
percentage was the amount of what was considered the cash premiums, 
and then, in making the estimate of the proportion of loss incurred 
by each one of the members of the company insured, this result, 
that is. the amount of the cash premium, was multiplied by twenty 
to ascertain the amount upon which the assessment should be based, 
and then divided among the insured according to the rate at which 
the insurance was taken. This, I charge you, gentlemen, was a cal- 
culation which resulted, if it was faithfully and accurately carried 
out, in the proper adjustment of the proportions assessable upon each 
cne of the premium notes. 

“The basis, therefore. adopted by the company for the calculation 
of the proportionate assessment was not unlawful. How was it ap- 
plied? It is said, on the part of the defendant, that a greater 
amount was assessed than was sufficient to pay the loss incurred, and 
the evidence is that the nominal assessment was really larger than 
the actual losses sustained, but that that resulted from an allowance 
made for those members of the company who were insolvent, or who 
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would refuse to pay their assessments, and the company being 
obliged to incur expenses in making collection. I charge you that 
within a reasonable extent these allowances were lawful, and that, 
in order for a company of this description to operate and manage 
its business, it is prudent and necessary to make such allowances. 
You have heard what the allowances were, and the testimony of the 
secretary was that the sums raised by the assessment were not more 
than sufficient to pay the risks incurred and the expenses to which 
the company were put. We have no account of any surplus re- 
maining in the treasury of the company, resulting from these as- 
sessments. But the defendant further says that this note, the pre- 
mium note of the defendant, was not assessable until certain other 
assessments had been made, and that the by-laws, which were in 
force at the time the defendant became a member of the company, 
were those by which the company were bound in making their 
assessments, and that the third clause of section 31 of the by-laws 
provides that notes subject to the payment of annual interest, and 
deposit notes upon which the interest has been paid in advance, 
shall not be assessed until all other notes held by the company lia- 
ble to assessment shail have first paid in assessments an amount 
equal to the interest paid and to be paid within six months next suc- 
ceeding the date of such assessment. Any deficiency then existing 
may be equitably assessed on all the notes held by the company. 
I construe this by-law to mean, not that all insured in the company 
are not assessable in the first instance, but that the assessments 
shall not be collected upon the interest-bearing notes until the 
other assessments collectible have been paid in equal to the inter- 
est mentioned; and not that an assessment should be made excelu- 
sively in the first instance upon those who have not given interest- 
bearing notes. If, however, the note given by the defendant is not 
a note bearing interest, this question becomes immaterial. In ex- 
amining the note it will be seen that the note itself does not call for 
interest, but the policy which accompanies it describes it as an in- 
terest-bearing note. How this discrepancy occurred it is difficult 
to conjecture, for one would suppose that where an annual interest- 
bearing note was intended to be given it would be drawn in that 
form. Still it may be possible otherwise to explain the note than by 
a reference to the note itself, for it might be agreed between the 
parties, otherwise than by the note itself, that it should bear annual 
interest, and I am inclined to think that this should be regarded as 
an interest-bearing note. But no interest upon it was ever paid as 
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interest. The money paid by the defendant was the money payable 
upon his becoming a member of the company. Upon an insurance 
being effected at the rate of one per cent on $2,500, which was the 
amount of his insurance, $25, according to the rules of the company, 
became payable as a cash premium. Upon that, however, he only 
paid $15. That is not to be considered interest. Therefore no in- 
terest was ever paid upon this note as such, and, if no interest was 
paid upon the note during the operation of the policy, the defend- 
ant was assessable in any event, whether the note be considered an 
annual interest-bearing note or not. If he had paid any interest 
upon it he would have been entitled to the amount as a set-off 
against the assessment made, but, inasmuch as no interest was paid, 
he is not entitled to any such set-off, but he is liable to have assessed 
upon his premium note all the assessments for losses which took 
place during the operation of his policy. The policy was given up 
on the 10th of November, 1877, and therefore no losses which oc- 
curred after that date are to be assessed against him, nor any losses 
which occurred before the 25th of October, 1876, when his policy 
began to run. Now it is only as between these dates that the plaint- 
iffs claim that he is liable to assessments. One assessment, it was 
discovered in the course of the trial, was incorrectly made against 
him. That has been withdrawn by the plaintiffs, because it seems 
that that loss occurred outside of the limits of the time I have men- 
tioned. Therefore, if there was no release of the defendant by the 
company of these liabilities, and he not having paid them, the amount 
can be recovered in this action. But it is said that he was released, 
and that may have been his understanding. If so it was the result 
of the negotiations which took place between the secretary, rep- 
resenting the company, and himself in the latter part of 1877. Be- 
fore noticing that part of the case, however, it may be well at this 
time to notice another defense set up by the defendant, that the 
company released and settled with certain of the insured, and in 
that way diminished the number of persons liable, and so put an 
unlawful burden disproportionately upon the defendant. I charge 
you, gentlemen, that in all proper cases a company of this kind have 
a right to make settlements with insolvent members, and it is only 
in cases where there is favoritism practiced, resulting in unfairness 
towards the others, or fraud of some description, that their conduct 
in this regard becomes a defense. 

“There is no evidence that I remember in this case of an unlawful 
settlement having been made by the company with any of its mem- 
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bers, and the company, if they could not release others, could not 
have released the defendant, as he claims they did, and that nego- 
tiation by which his policy was surrendered and he was freed from 
further liability would itself have been unlawful. The counsel for 
the defendant did not claim that the defendant was released from 
his liability for any of the assessments for any losses which occurred 
between the dates I have named, namely, the date of his policy and 
the date of the surrender of his policy, but what he claims, and that 
I have already noticed, is that the assessments were not made ac- 
cording to law. We now come to consider what perhaps you will 
remember with sufficient distinctness,—the negotiation which took 
place in relation to the surrender of this policy. You will recollect 
the letter written by the secretary of the company stating the terms 
on which the defendant would be released from further liability, 
He says: ‘I submitted your proposition to cancel your policy and 
return your note to the board to-day, and was instructed to say 
that, on the receipt of the assessment and the policy, they will re- 
lieve you from the payment of any assessment for future losses, but 
will hold the note until a few undetermined losses are decided, and, 
if the present assessmert will be sufficient to pay all the losses in- 
curred to the date of payment of the present assessment, then the 
note will be returned without any further assessments, regardless of 
the interest that has accrued on the same, but they will not con- 
sider you released from the payment of any losses that may be sus- 
tained while the assessment remains unpaid.’ This was the result, 
according to the testimony, of the determination of the board of the 
insurance company, and, agreeably to these instructions, as the sec- 
retary states in his letter, he wrote this proposition to the defend- 
ant. The defendant, however, says that he afterwards paid $30, with 
the understanding that he should be released from further assess- 
ments. With whom did he make such an arrangement? There is no 
evidence of his having made,it with the secretary, or with any au- 
thorized officer of the company; and is there any evidence that this 
proposition was ever withdrawn, or that the company receded from 
its terms? The policy was returned; the note was held by the 
company afterwards; and this is consistent with the proposition as 
contained in this letter. If you can find any evidence in the case by 
which you can determine that the defendant was relieved upon fur- 
ther assessments, you have the right to do so, but I understand 
from the counsel for the defendant that there isno such claim made, 
but that the defendant is liable for the assessments lawfully made 
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during the period between the date of the policy and the surrender 
of it, which remain unpaid; that is, that he was liable for the losses, 
and, if the assessments were lawfully made, he is liable for their 
payment. 

ANSWERS TO POINTS. 

* The defendant requests me to charge you as follows: (1) That 
the by-laws of the company plaintiff having provided a method of 
assessment, which was not followed in this case, the verdict must 
be for the defendant. Answer. I cannot so charge you. (2) No 
new agreement between the plaintiff and defendant can change the 
terms of insurance or manner of assessment, unless the same is 
clearly proven, and was ratified by the plaintiff company and ac- 
cepted by the defendant. A. This is true. No subsequent by-law: 
not in existence at the time the policy was given, affecting the rights 
or liabilities of the defendant, can be lawfully enforced against him, 
but the mode of assessment adopted, as the court have already in- 
structed you, was not, in the opinion of the court, a violation of the 
rights of the defendant. (3) That the alleged new agreement, even 
if believed by the jury, did not constitute a change in the mode of 
assessment. A. This is true. (4) That the basis of assessment in 
this case was illegal. A. I decline to affirm this point. (5) That, 
unless the defendant was assessed according to law, there can be no 
recovery in this case, even although by the assessment made the de- 
fendant would be obliged to pay no more than was properly owing. 
A. If the assessment was made so as to affect the proportionate lia- 
bility of the defendant, and contrary to his rights when he became 
a member, it was illegal; but I can find no such evidence. (6) If 
the jury find that no undue proportion of policy-holders were re- 
leased from the assessment made, the verdict must be for the de- 
fendant. A. I decline to affirm this point as it stands, because there 
is no evidence in the case that the court remembers of policy-hold- 
having been unlawfully released from assessments. (7) If the jury 
find that the assessment was unreasonable, and obliged the defend- 
ant to pay more than he was really liable for, the verdict must be 
for the defendant. A. If the assessment was unreasonable in either 
case, and more was raised than was necessary, or that could reason- 
ably be anticipated was necessary, this is true; but in such case the 
verdict would not necessarily be for the defendant. It would only 
relieve him to the extent to which it affected his proportionate lia- 
bility.” Judgment for plaintiff, and defendant brings error. 
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L. M. Currys and H. K. Weanp, for Plaintiff in Error. 
E. L. Hatumay, G. W. Vanrossen, and Cuartes Honsicxer, for De- 
JSendants in Error. 


Perr Curiam. 

The ruling and charge of the court below are in all particulars 
unexceptionable, and therefore none of the assignments of error can 
be sustained. Moreover, as it is not in our power more clearly and 
logically to dispose of the various questions which aruse during the 
trial in the court below than has been done by the learned judge , 
we will not attempt so to do, but affirm the judgment for the rea- 
sons which he has given in his charge. Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


WUESTHOFF er at. 
US. 
GERMANIA LIFE INS. CO.* 


The policy provided that in case of the prior death of the mother it should be 
paid to the children or to their guardian if under age. Payment was 
made to the guardian appointed by will of the insured, but such guardian 
failed to qualify in the manner prescribed by the law of the State of resi- 
dence in order to enable her to act as legal guardian, though in the State 
where the company was domiciled a testamentary appointment was, of 
itself, sufficient to constitute a legal guardian. 

Held, That payment could only be lawfully made to a legal guardian in com- 
pliance with the statute. 

Held, That the law of the State of residence must govern, and not that of the 
State where the company was domiciled. 


Held, That the company was chargeable with knowledge of the law of the 
State of residence regarding guardians. 


Held, That an instrument in form and intention a will, cannot be construed as 
a deed because without necessity made a sealed instrument. 


Held, That it was competent to the testamentary guardian to give the re- 
quired notice of death without having qualified. 


Held, That the guardian ad litem is the guardian within the meaning of the 
policy. 
Cuas. B. Meyer, for Appellanis. 
Satoman & Duton and Wm. P. Hornstower, for Respondent. 


Decision rendered, January 17, 1888. 
VOL. XVIT.—27. 
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ANpDREws, J. 

Two questions are presented: First, as to the validity of the pay- 
ment made December 19, 1877, by the defendant to Eliza F. Wuest- 
hoff, the testamentary guardian of the plaintiffs, of the amount of 
the policy on the life of their father, Frederick Wuesthoff ; and 
second, assuming that such payment was not a valid discharge of 
defendant’s obligation under the policy, whether the plaintiffs can 
now maintain an action to enforce the defendant’s liability. The 
policy provides that in case of the death of the mother of the plaint- 
iffs before the death of Frederick Wuesthoff, the insurance, upon his 
death, “shall be payable to her children for their use, or to their 
guardian if under age ; payment to be made in 60 days after due 
notice and proof of the death of said Frederick Wuesthoff.” Fred- 
erick Wuesthoff died at Newark, New Jersey, August 28, 1877. He. 
resided there in 1864, when the policy was issued, and continued to 
reside there until his death. The policy recites his residence at that 
place. His first wife, the mother of the plaintiffs, died in 1870. He 
remarried, and by his will, executed under seal, August 16, 1877, 
which was duly proved and recorded in New Jersey, he devised all 
his real and personal property to Eliza F. Wuesthoff, his wife by his 
second marriage, and appointed her sole executrix of his will, and 
also the guardian of his three infant children (the plaintiffs) ; the 
eldest being then of the age of about sixteen years. On the four- 
teenth of September, 1877, Eliza F. Wuesthoff, as guardian, served 
on the defendant notice and proof of death of Frederick Wuesthoff, 
stating the date and place of his death, and that she, as guardian 
for the children, was the legal owner of the policy. Upon the re- 
quest of the company she also furnished proof of the death of Amalie 
Wuesthoff, the wife of Frederick Wuesthoff by his first marriage, 
and the names and ages of her children, and also delivered to the 
company a certified copy of the will. Thereafter, December 19, 1877, 
the defendant paid to Eliza F. Wuesthoff $5,000, the full amount of 
the policy; taking her receipt as guardian. Eliza F. Wuesthoff, 
after the death of her husband, qualified as executrix of the will, and 
assumed the administration of his estate, but she never formally sig- 
nified her acceptance of the office of guardian, or gave a guardian’s 
bond. 

There can, we suppose, be no doubt that the plaintiffs were the 
persons who, by the contract of insurance, in the situation existing 
at the time of the death of Frederick Wuesthoff, were entitled to the 
benefit of the insurance; they were the legal beneficiaries of the 
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fund. The contract of the defendant was, in legal effect, a contract 
to pay to the plaintiffs in the contingency which happened; and the 
clause providing that payment should be made to “their guardian 
if under age,” did not change the force or effect of the obligation. 
It expressed in terms what, in the absence of express words, would be 
the legal consequence —that an obligation for the payment of money 
to infants may be discharged by payment to a guardian. The qual- 
ifivation that the guardian must be duly authorized to receive the 
payment is implied. It would be contrary to the nature and object 
of the contract to construe it as authorizing payment of a debt due 
to infants to be made to a person who, although he might in a for- 
mal, or even in a legal, sense, be a guardian, nevertheless had no 
authority as such to collect or receive the money or debts due to the 
ward. We think it cannot be questioned that the contract to pay 
the guardian of the infant beneficiaries means a guardian legally au- 
thorized to receive and discharge the debt; and that a guardian 
possessing this authority, whether a general or chancery guardian, a 
testamentary guardian or a guardian ad litem, is a guardian to whom, 
under the policy, payment could be lawfully made. The payment 
upon which the defendant relies was made to a testamentary guard- 
ian. The power of a father to appoint a guardian by deed or will 
was originally given by statute (12 Chas. IT.), which has been re-en- 
acted in most of the States, and extended in some of them so as to 
embrace the mother. The power to appoint by deed is construed as 
meaning a testamentary instrument in the form of a deed, to operate 
only after the death of the parent: 2 Kent, Comm., 225. But the 
power is statutory, and does not exist in the absence of a statute 
conferring it. The power of a testamentary guardian, when not re- 
stricted, exterids to the control of the person of the ward, and the 
custody and management of her real and personal property: Chap- 
man vs. Tibbits, 33 N. Y., 289. But, as the right to appoint a testa- 
tamentary guardian depends on statute, it follows that the whole 
subject is within the control of the legislature, and that it may not 
only regulate and restrict the power of appointment, but may define, 
limit, and regulate the authority of the guardian, and prescribe the 
conditions under which it shall be exercised. The statute of New 
Jersey in force August 16, 1877, provides that the father may, by his 
deed executed in his lifetime, or by his last will and testament in 
writing, dispose of the custody and tuition of his minor child or 
children, during their minority, to any person or persons; and that 
the person or persons to whom the custody of such child or 
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children may be given shall and may (among other things) “ take 
into his, her, or their custody, for the use of such ckild or children, the 
profits of all lands, tenements or hereditaments of such child or chil- 
dren and also the custody and management of the goods, chattels and 
personal estate of such child or children, till his or her or their respec- 
tive age of twenty-one years, and may bring such action or actions 
in relation thereto as by law a guardian in socage might do:” Revis- 
ion, N. J., 464, § 1. By another section it is provided as follows: 
“Every guardian appointed by last will or testament, which shall be 
legally proved and recorded, shall before he exercises any authority 
over the minor or his estate, appear before the orphans’ court, and 
declare his acceptance of the guardianship, which shall be recorded, 
and shall give bond, with such sureties and in such sum as the said 
court may approve of and order, for the faithful execution of his 
office, unless it is otherwise ordered by the testator’s will.” Page 762, 
§ 48. The will of Frederick Wuesthoft gave no direction on the sub- 
ject, and it is conceded that Eliza F. Wuesthoff, the guardian, had 
not, at the time of receiving payment on the policy, declared her 
acceptance of the guardianship, as required in this section, nor had 
she given any bond or security as guardian, and that no bond or se- 
curity has ever been given. 

It is insisted, in behalf of the defendant, that the authority of the 
guardian, under the New Jersey statute, is derrved from the will or 
deed appointing her; and that by force of the will, and the section 
of the statute first cited, Eliza F. Wuesthoff, immediately on the 
death of her husband, was vested with the character of guardian, or 
at least she became such on assuming to act as guardian, and could 
without further qualification, lawfully receive and discharge the debt 
owing by the defendant. This contention wholly ignores section 48 as 
a limitation upon the powers of a testamentary guardian, which re- 
quires the guardian to declare his acceptance of the guardianship 
in the orphans’ court, and the execution of a guardian’s bond, 
“before he exercises any authority ” over the person or estate of the 
minor. Section 48, it is claimed, is directory merely; and a com- 
pliance with its provisions, it is insisted, is not a condition precedent 
to the right of a guardian to collect and discharge a debt due to the 
ward. The. distinction which, in the construction of statutes, is 
sometimes made between directory and mandatory provisions, pro- 
ceeds upon the supposed intention of the legislature, and a discrim- 
ination between the essential and the immaterial or non-essential 
provisions of the statute, or, where the statute relates to the powers 
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and duties of officers, between those parts which are intended as a 
mere direction to the officer and those which relate to and concern 
his substantial authority. The exercise by courts of a power to dis- 
regard a particular provision of a statute, on the ground that it is di- 
rectory merely, is a delicate one, and should be applied with 
great caution. The intention of the legislature is the cardinal con- 
sideration in the construction of statutes, and whether a particular 
provision is mandatory or directory is to be determined from the 
language used and the purpose in view. Construing the various 
sections of the New Jersey statute together, it is plain, we think, 
that the first section quoted was intended to define the general pow- 
ers of a testamentary guardian, and that section 48 was intended to 
prohibit and suspend the exercise by a testamentary guardian of the 
functions of his office until he should signify his acceptance of the 
office, and execute the bond required thereby. Obviously, the 
object of the legislature, in requiring the guardian to give security, 
was the protection of the ward. The legislature was dealing with 
the interests of a class especially entitled to the protection of the law. 
It was a wise safeguard to require that a guardian, before inter- 
meddling with the estate of the ward, should give security for its 
faithful administration, unless the parent dispensed with this pre- 
caution. It is impossible to suppose that the legislature, in enacting 
section 48, intended simply to impose upon the guardian the duty of 
giving security, and not to make the duty imperative. This section 
is to be construed as if written in the prior section, and, so read, it 
makes the giving of security a necessary qualification and a pre- 
requisite to the exercise of any authority over the estate of the 
ward. 

Passing this question, it is further insisted that the capacity of the 
guardian, Eliza F. Wuesthoff, to collect and discharge the debt 
owing by the defendant, is to be measured and determined by the 
powers of testamentary guardians appointed under the law of ‘ew 
York,—the domicile of the debtor, and the place where the policy 
was issued, and where the debt was paid. The law of this State as 
it stood in 1877, at the time of the death of the insured and of the 
payment of the policy, authorized a father, by deed or last will, to 
dispose of the custody of his infant child during his minority, and 
declared that every such disposition, from the time it should take 
effect, shall vest in the person so appointed all the rights and pow- 
ers of a guardian, with the right to the custody and management of 
the personal estate of the ward: 1 Rev. St., 150, c. 8, tit. 3, §§ 1-3. 
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But no formality was required to complete the title of the guardian, 
nor was he required to give any security. It is doubtless true tbat, 
if this had been the case of a domestic testamentary guardianship, . 
the payment made by the defendant would have been authorized. 
But the New York statute relates exclusively to domiciliary. guar- 
dianships, under wills or deeds of residents of this jurisdiction. The 
defendant cannot invoke the statute defining the powers of domes- 
tic guardians to justify a payment toa guardian, appointed under a 
foreign jurisdiction, who by the laws of the sovereignty appointing 
him, was not authorized to receive it. The general rule is well 
settled that “a guardian appointed by virtue of the statute of 
another State cannot exercise any authority here over the person or 
property of his ward. His rights and powers are strictly local and 
circumscribed by the jurisdiction of the government which clothed 
him with his office.” Woodworth vs. Spring, 4 Allen, 321; Morrell 
vs. Dickey, 1 Johns. Ch., 153; Story, Confl. Law, § 499. A debtor 
in this State may pay a foreign guardian, and the payment will be 
good if the guardian, by the law of the State from which he derives 
his appointment, is authorized to receive it: Parsons vs. Lyman, 
20 N. Y., 103. The defendant, when the payment was made, was 
fully apprised of the facts. It was informed that the deceased was 
a resident of New Jersey at the time of his death, and that the guar- 
dian was a testamentary guardian appointed in and under the laws 
of that State ; and the defendant was chargeable with notice that 
the powers of the guardian were regulated by and depended upon 
the law of the domicile of the plaintiffs. The payment was at the 
peril of the defendant. 

The further claim that the appointment of Eliza F. Wuesthoff was 
by deed, and not by will, and therefore that the case is not within sec- 
tion 48, which relates to a guardian appointed “ by last will and tes- 
tament,” is, we think, untenable. The claim is based upon the fact 
that the will of Frederick Wuesthoff is a sealed instrument. It is 
conceded that, if the seal had been omitted, the appointment would 
have been by will, and so within section 48. But the intention 
that the instrument should operate as a will, and that it was not 
delivered as a deed, is conclusively established. It recites that it 
was a will. It was executed a few days before the testator’s death. 
It was left for safe-keeping with the physician in whose office it was 
drawn. The unnecessary addition of a seal does not change the 
essential character of the instrument, or justify treating it as in part 
a will and in part a deed. 
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The second general question relates to the remedy. The policy 
is payable “sixty days after due notice and proof of the death,” ete. 
It is urged that as no notice or proof of death was furnished except 
what was given by the guardian, the plaintiffs, by repudiating her 
act in receiving payment, also, as a consequence, repudiated her act 
in giving notice, etc.; so that they are left without any proof in the 
case of the performance of this precedent condition to maintaining 
the action. It is, we think, a sufficient answer to this proposition 
that while Eliza F. Wuesthoff was not by the appointment in the will 
and the death of her husband, invested with any power to interfere 
with the infant’s estate before giving security, she nevertheless was 
nominally the guardian of the children, and that she had sufficient 
authority to justify her taking a step in the interest of the children, 
designed merely to accelerate the maturing of the claim on the policy, 
and also that the company accepted and acted upon the notice with- 
out objection. 

The answer to the further point that there must be some person 
in existence authorized to receive payment, before the company is 
liable, has already been indicated. The guardian ad litem is a guar- 
dian within the meaning of the policy. He is authorized to repre- 
sent the infants in collecting the claim, and payment by the defend- 
ant in this action will be a full discharge of its obligation. 

We are constrained, for reasons stated, to reverse the judgment 
below. It seems a hard ease. The defendant, on a new trial, may 
be able to show that the money paid to the guardian has been ap- 
plied in whole or in part to the benefit and support of the infants, 
under circumstances which entitle the defendant to an equitable 
counter-claim. The judgment should be reversed, and a new trial 
granted. All concur. 
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COURT OF APPEALS OF KENTUCKY. 


SOUTHERN MUT. LIFE INS. Co. 
vs. 


MONTAGUE 


The policy provided that a failure to pay the premium when due should work 
a forfeiture, but at the time of soliciting the insurance the general agent 
delivered to the insured a pamphlet issued by the company, representing 
that after four annual payments the policy-holder should be entitled to a 
commuted policy. 


Held, That the pamphlet was an inducement to enter into the contract and 
the company was bound by its representations. 


Held, That where the insured had given a premium-note conditioned that 
the policy should be void if it were not paid at maturity, a failure to pay 
the note would not forfeit his right to a commuted policy for the pre- 
miums already paid, though the policy was forfeited except to the extent 
of such premiums. 


Where the policy provides that in case of default in payment of premium a 
commuted policy will be issued if the original policy be surrendered 
within thirty days, but otherwise the entire amount paid will be for- 
feited, such forfeiture will not be entorced by the courts; the insured is 
entitled to a commuted policy whether the surrender be made within the 
stipulated time or not. 


Rountree & Listz, J. B. Tempie, and Wm. Lixpsay, for Appellant, 
Southern Mut. Ins. Co. 


A. Duvatt and R. S. Monracusr, for Appellee, Montague. 


Pryor, C. J. 

In the month of December, in the year 1866, the Southern Mutual 
Life Insurance Company issued its policy of insurance for $2,000 on 
the life of R. S. Montague. The annual premium was $70, and was 
paid from year to year until the year 1875, when a balance was left 
unpaid, for which Montague executed his note due in 11 months 
from the seventh of December, 1875, with 8 per cent interest until 
paid. On the twenty-fourth of October, 1871, the company issued 
another policy for $2,000 on the life of Montague, the annual pre- 
mium being $86.26, and payable to his wife. The first policy was 





* Decisiou rendered, January 6, 1887. 
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No. 127, and the second policy No. 2,826. The premiums on this 
last policy were paid from its date, and annually thereafter, until 
October 24, 1874, when a note was given by the appellee to the com- 
pany for $72.96, due in nine months, and bearing 8 per cent interest. 
The two notes provided that, in consideration of their execution, the 
policies are continued until default of payment is made, when the 
policy shall cease and determine. When each of the notes for the 
premiums unpaid on each policy were executed, there was a written 
extension of each policy for twelve months, with the proviso that, if 
the notes were not paid at maturity, “the said policy shall at once 
become void, without notice to the assured.” These notes were 
never paid, and the appellee, claiming that by the terms of the con- 
tract made between the appellee, Montague, and the general agent 
of the company, he was entitled to a paid-up policy to the extent of 
the premiums paid for the period covered by the original policies, 
demanded that the company should comply with its agreement; 
and, the latter refusing, this petition in equity was filed asking that 
the company be compelled to issue paid-up policies in aecordance 
with their undertaking. The relief was granted, and the company 
has appealed. 

It is contended by the appellant (the company) that nowhere in 
policy 127 is to be found uny provision for a paid-up policy, but that, 
on the contrary, it is provided in the policy itself, “that, if the as- 
sured makes default in paying the annual premiums, the company 
shall not be liable to pay the policy, or any part of it, but it shall 
cease and determine, and all payments made thereon, and dividends 
accruing thereon, shall be forfeited to the company;”’ and that, in 
the extension of time given for payment, it was expressly provided 
that the policy should be void if the notes were not paid at maturity- 
We find no provision in policy 127, or in the application made by 
the assured, by which he is entitled to a paid-up policy to the ex- 
tent of premiums paid, but in policy 2,826 it is provided “that, 
after the payment of two full annual premiums, if the policy is sur- 
rendered within thirty days after default in payment of any subse- 
quent premiums, the assured is entitled to a paid-up policy on the 
basis fixed by the agreement of insurance.” As the two policies con- ° 
tain different stipulations, we will consider, first, the right of the 
appellee to the relief sought as to policy 127. 

It is maintained by the company that the import or meaning of 
this policy is plainly expressed in writing, and that its terms cannot 
be varied or changed in any manner by parol testimony; and, rec- 
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ognizing fully the importance of adhering to this principal in its ap- 
plication to written agreements, will proceed to notice the pleadings 
in this case, and the reasons assigned by the appellee for the relief 
he is seeking. 

At the time the general agent of the company solicited the insur- 
ance from the appellee (policy 127), he presented and delivered to 
him a pamphlet issued by the company with the names of its offi- 
cers and executive committee indorsed upon it, setting forth the 
nature and advantage of life-insurance, and particularly in the 
Southern Mutual Life Insurance Company; the pamphlet set- 
ting forth the benefits to be derived from a policy that would 
always be of value for surrender to the company when the assured 
was no longer able to pay. 

This pamphlet reads: “Persons holding policies of insurance 
should never relinquish them without first communicating with the 
office, as policies have amoney value. Those desiring to discontinue 
payments of the annual premiums may, after the payment of four 
annual premiums on the life plan, or two on the ten-year or endow- 
ment plans, dispose of their policies to the company, in which case 
they will receive the equitable value, either in cash, or a policy of 
insurance will be issued for a fixed sum payable at death.” ‘ Dur- 
ing his life, his policy will always be of value for surrender.” “All 
policies issued by this company for life participate in its surplus or 
profits, and the annual division of this surplus will be made in the 
most equitable manner among the policy-holders, under tke pro- 
visions of the charter of the company.” It is further expressly stated, 
as to ordinary life-policies, that “after four annual payments have 
been received by the company, a paid-up policy for the amount of 
the cash premiums in excess of the actual cost of insurance for the 
period covered by the policy will be issued to the person insured, on 
the basis of single payment, in table No. 4, for term of life, by 
limited payments, if the circumstances of the assured render such 
change necessary or desirable.” 

This plan of insurance, the company, through its chief officers, 
presented to the people of the State by its authorized agents, with 
insurance policies drafted in the manner and form as the one deliv- 
ered to the appellee. It is not pretended that any part of this pam- 
phlet was embodied in the insurance policy, but it is alleged by the 
appellee that it was represented by the agent of the company that 
the stipulations in’said pamphlet formed a part of the contract, and 
that, after the payment of the premiums, four in number, the policy 
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could not be forfeited to the extent of the payments made. The ap- 
pellee paid nine premiums, and failed to pay the tenth, and it is 
now claimed that he is not entitled to a paid-up policy, because the 
verbiage of the pamphlet was not embodied in the policy. The fact 
of the exhibition of the pamphlet, and the representations made by 
the company’s agent, are admitted by the appellant, and established 
by the testimony of that agent, whose duty it was to solicit sub- 
scriptions upon the representations contained in it, made that a part 
of the agreement. It was not the representations in fact of the 
agent, but the statements of the principal, made when the contract 
was entered into, as an inducement for the appellee to take the in- 
surance and pay the premium. It was not made a part of the pol- 
icy that was to be signed by the company, because it had already 
been executed by its chief officers as containing the terms, or a part 
at least, upon which every insurance policy was issued; the terms 
varying to suit the mode of insurance adopted. 

The printed pamphlet was not only the inducement, but formed a 
part of the consideration for which the premium-notes were exe- 
cuted, and the contract entered into by the assured. The right of 
the assured under it was the prime cause for his accepting the pol- 
iey, and gave the appellant, as an insurance company, as it main- 
tained, the preference over all others; and to hold that it was not 
intended as a part of the contract would be sustaining a fraud that 
no court of conscience could sanction. The insured cannot claim 
the policy valid to the extent of the original insurance, because his 
failing to pay the premiums has forfeited that right; but, having 
paid four full annual premiums, he is entitled to a paid-up policy to 
the extent of the premiums paid, less the cost of insurance, as pro- 
vided by the contract, 

It is insisted, however, that, by the execution of the note for $47, 
the default payment, a new contract was made by which he forfeited 
all rights under the contract. That was but a continuation of that 
contract for 11 months longer. If he had paid the note, and kept 
his policy alive, the right to the amount of the policy in those en- 
titled at his death would have existed; but, as he failed to do so, 
the policy became void, except to the extent of the premiums paid. 

It is argued that, by the terms of the policy, the appellee forfeits 
all right to the premiums paid when he 1s in default as to subsequent 
premiums, and that this writing, being inconsistent with the printed 
pamphlet, must prevail. We think the two are easily reconciled, 
and are not led to believe that this company has issued the pam- 
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phlet in question with a view of deceiving the public; for by the one 
the payment of four premiums makes the policy valuable to that 
extent, and by the other every payment previously made is forfeited 
when a default in payment occurs. The two, construed as one, 
mean only that a forfeiture occurs when the payments made are not 
sufficient to entitle the assured to a paid-up policy. Any other con- 
struction works a forfeiture, in all cases of default, when the com- 
pany (and not the agent) has said to the assurred that “you shall 
not be deprived of your money without deriving any benefits after 
you have paid us as many as four full premiums.” This construc- 
tion was evidently placed upon the contract by the appellant, as the 
testimony clearly shows. When the policy for the $2,000 had ter- 
minated by reason of the default in paying the note, the assured 
wrote to the company desiring to make payment and keep the pol- 
icy alive. To this letter a response was made acceding to his wishes, 
but on the condition that he would waive his right to a paid up 
policy. If no such right existed, why make such a demand? It is 
true, the company asserted its right to forfeit all the money that had 
been paid, and was claiming that no such thing as a paid-up policy 
could be demanded by the appellee; but this was in direct conflict 
with the statements made to the assured, not by the agent, but by 
the company, when he was induced to accept the policy. It was 
this liberal provision that made insurance in such a company desir- 
abce, and afforded that protection to the assured to which he was in 
justice entitled; and no waiver of the right already vested in the ap- 
pellee, to demand a paid-up policy, would have been insisted on, 
but for the statement contained in the pamphlet upon which the in- 
surance in fact was accepted. 

As to policy No. 2,826, this court, in the case of Montgomery vs. 
Phoenix Ins. Co. (14 Bush., 51), decided the question involved. By 
the terms of policy 2,826, the company agreed that, after two full 
annual premiums had been paid, if the policy was surrendered 
within thirty days after default as to subsequent payments, it would 
issue a paid-up policy for an amount proportionate to the number 
of years paid. This is termed in the pamphlet a non-forfeitable pol- 
icy, but the policy itself forfeits the entire amount paid if not sur- 
rendered within thirty days after default made. 

This court, in the case of Montgomery vs. Phoenix Ins. Co., supra, 
declined to enforce such a forfeiture; and while a distinction is at- 
tempted to be drawn between endowment policies and ordinary 
life policies in determining the right of forfeiture, we are unable to 
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perceive any. In the case cited the surrender of the old policy was 
to be made within twelve months. It never was surrendered, or the 
note paid, the assured dying two years after its execution. The 
same argument was made in that case as in this, that the failure to 
surrender the old policy was a non-compliance with the contract, 
and the forfeiture should be enforced. This courtsaid: “The pre- 
miums, by express convention, paid for both current insurance and 
a paid-up policy; and now to deny the assured the benefit of a paid- 
up policy because the old one was not surrendered in time, is, in 
the strictest and most obnoxious sense, a forfeiture. Such a claim 
is without support in reason, justice, or authority, and cannot be 
sanctioned in a court of equity.’’ 

The case of St. Louis Mut. Life Ins. Co. vs. Grigsby (10 Bush, 310), 
was but followed in the case against the Phoenix Insurance Company, 
and both sustain the right of recovery on policy 2,826. 

We recognize the necessity for the prompt payment of premiums 
as they mature, to enable insurance companies to comply with their 
contracts, and the right of the company to contract for a forfeiture 
upon the failure of the assured to pay; but here the company, by 
an agreement with the assured, has provided by its contract that, 
although the assured may be in default, if, before the default occurs, 
he has paid as many as four full annual premiums in the one case, 
and two in the other, he shall be entitled to a paid-up policy. Such 
was the contract, and it should be enforced. 

As to the basis adopted by the court below for ascertaining the 
amount of the paid-up policy to which the appellee was entitled by 
reason of the payment of premiums on both policies, we are unable 
to say whether it was or not erroneous, as the manner of calcula- 
tion is not before us. The appellee was entitled to participate in the 
profits or dividends, and those profits or dividends were applied to 
the liquidation of the premium-notes that might have been exe- 
cuted. The assured had made, in cash payments, at least $500. He 
was a member of the company, and entitled to a portion of the 
dividends; was about 48 years of age when he had paid his four full 
premiums, and has been given by the judgment below a paid-up 
policy for $797. To this he was entitled. Judgment affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


KENTON INS. CO. or Kentucky 
Us. 
CITY OF COVINGTON.* 


The statute provided that honest debts created for a valuable consideration, 
and which the person intended to pay, might be deducted from property 
subject to taxation. Another statute declared that no insurance divi- 
dends should be paid except from surplus profits, and in estimating such 
profits a sum equal to the premiums on unexpired risks should be re- 
served, which were declared to be unearned premiums. 

Held, That such unearued premiums were only a contingent liability, and not 
a debt which could be deducted for purposes of taxation. 


J. F. & C. H. Fisx, for Appellani. 

W. K. Benton, for Appellee. 

Pryor, C. J. 

This action was instituted in the court below to enjoin the collec- 
tion of what was claimed to be delinquent taxes, assessed against 
the insurance company for the years 1879, 1880, 1881, 1882, and 
1883. The injunction was sustained as to the collection for the en- 
tire period, except as to{the year 1883; the chancellor below holding 
that the remedy by distress as to those years had been lost by the 
failure of the council to place the delinquent bills or tax-bills in the 
hands of the collector at least once in each year, as required by the 
provisions of the charter of the city. The failure to do this lost to 
the city the particular remedy, as was held in the case of City of 
Covington vs. Gas Light Co., 2S. W. Rep., 326. The taxes for the 
year 1883 are alone involved on this appeal. 

The insurance company asserts an exemption from taxation on its 
reserved fund, or what is termed unearned premiums, on two 
grounds. The first is that, being required to pay into the treasury 
the sum of 50 cents upon each $100 of its capital stock by or on a 
named day, it was the legislative intent to exempt it from any other 
burden in the way of taxation, State or municipal; and the cases of 


* Decision rendered, October 27, 1887. 
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Johnson vs. Com. (7 Dana, 338), and Bank vs. Com. (6 Bush, 127), 
are relied on as settling this question. An examination cf these 
cases will show that, in considering the charter of the two banks, it 
was held that the legislature had manifested an intention to exempt 
the banks from any additional taxation, in providing that the tax im- 
posed “shall be in lieu, or in full, of all other taxes.” There is 
nothing in the charter of the appellant expressly exempting its 
property from municipal taxation, nor can a reasonable implication 
urise from any provision of its charter that such was the legislative 
will; on the contrary, the company has been listing its property for 
taxation from year to year with.the assessor of the city, and paying 
taxes thereon for municipal purposes, placing upon the language of 
its charter the only reasonable construction that can well be applied 
to it. 

It is insisted, however, by the city, that the reinsurance reserve, 
or what has been termed “unearned premiums,” is liable to taxa- 
tion; anlas the company has failed to list this money under the 
equalization law, or had deducted the amount from its assets, it is 
not bearing its share of the municipal burden. ‘ 

The genera] statute regulating the assessment of property pro- 
vides that, after the assessment of the specific property described, 
each person shall fix the amount he is worth from all other sources, 
after deducting his indebtedness. Section 6 provides: “The in- 
debtedness which may be deducted as aforesaid must be just and 
honest debts owing as principal, and not as surety, and created for 
a valuable consideration, which the person intends to pay,”etc. The 
fifteenth section of an act approved March 12, 187v, entitled “ An 
act for the incorporation of, and regulation of fire, marine, health, 
accident, etc., insurance companies,” provides as follows: “It shall 
not be lawful for the directors, trustees, or managers of any insur- 
ance company to make any dividend except from the surplus profits 
arising from their business; and in estimating such profits there 
shall be reserved therefrom a sum equal to the amount received for 
premiums on unexpired risks and policies, which are hereby de- 
clared to be unearned premiums; and, also, there shall be reserved 
all sums due the corporation on bonds and mortgages, bonds and 
book-accounts, or other securities, of which no part of the principal 
or interest thereon has been paid during the last year, and for 
which foreclosure or suit has not been commenced for collection, or 
which, after judgment obtained thereon, shall have remained more 
than two years unsatisfied, and on which interest shall not have been 
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paid; and, also there shall be reserved all interest due or accrued and 
remaining unpaid. Any dividend made contrary to these provisions 
shall subject the company making the same to a forfeiture of its 
charter,” etc. 

We find no provision of the general law with reference to taxation 
that exempts this or like corporations from the payment of munici- 
pal taxes, and no provision of appellant’s charter from which it may 
be inferred that such an exemption exists; and, if no such burden 
can be imposed, it must arise from the obligation of the company 
to pay losses sustained out of this reserved fund, denominated “ un- 
earned premiums,” or its contingent liability to policy-holders to 
refund to them a portion of the premiums paid when presenting 
their policies for cancellation. If the right on the part of policy- 
holders to demand pay for losses, or to reclaim premiums paid upou 
a cancellation of the insurance contract, can be regarded as an in- 
debtedness on the part of the company, then such indebtedness may 
be deducted from the assets of the corporation when listing its 
property for taxation. These outstanding risks pertain to all insur- 
ance companies, and, if deducted from the value of assets, would re- 
sult in exempting their property from any taxation whatever. 

The act of March 12, 1870, with reference to the payment of div- 
idends, requiring that no dividends shall be made of this reserved 
fund, does not divest this corporation of its right of property in it, 
or to use and invest it for the benefit of the stockholders. The 
policy-holder is not required to pay taxes on the amount of his pol- 
icy, because he is entitled to no part of the money until he has sus- 
tained a loss. The premiums paid on unexpired policies belong ex- 
clusively to the corporation, and a reserved fund of nearly $70,000, 
that is used, controlled, and managed by the corporation for the 
beneficiaries, called stockholders, by loaning it out at interest, or in- 
vesting it in securities, from which profits are constantly derived, is 
asked to be relieved from municipal burdens, for no other reason 
than that by the general law enacted for the protection of the com- 
pany and the policy-holders, no dividends are to be paid out of 
this reserved fund. Mortgages and bonds due the corporation, and 
upon which no part of the principal or interest has been paid dur- 
ing the last year, constitute a part of this reserve fund; yet they 
are the property of the corporation, and the principal and interest, 
as it accrues, is held for the benefit of the stockholders; and, if an 
exemption exists in the one case, a like reason should exempt the 
entire reserve fund from taxation. 
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It is argued for the company, that at least 50 per cent of the pre- 
miums paid into any insurance company for any year will be paid 
out for losses occurring during that year; and that at least as much 
as this fund amounts to is used to pay losses for any year. What, 
then, is to be realized from the business of a corporation upon such 
a theory, is left so uncertain as to afford no guide to the mode of 
assessment of the property of such corporations for taxation; and, 
if the probable loss of such companies is to govern, then, if the 
premiums paid for any one year are insufficient to pay losses, no 
burden should be imposed, and the amount of taxes to be de- 
manded is to be regulated by the profits resulting from the enter- 
prise. * 

We perceive no diiference between the business of insurance and 
any other business in which capital may be invested with a view to 
profit. It is reasonably certain in all business enterprises that losses 
will be sustained; and to hold that deductions are to be made from 
the assets in anticipation of loss would be to relieve all business en- 
terprises from taxation, and substitute for the present system a mode 
of assessment entirely impracticable. The company may be re- 
quired to cancel some of its policies; but this is a risk it assumes 
when organizing its business. The merchant may reasonably expect 
to lose a certain per cent of the sales of goods made to his custom- 
ers; but this affords no reason for anticipating the loss, and deduct- 
ing it from the value of his personalty before any loss is sustained. 
These contingent liabilities are not debts, and cannot enter into the 
estimates of value when making an assessment. 

In the case of People vs. Ferguson (38 N. Y., 89), where such 
contingencies were held to lessen the value of the assets of an in- 
surance company, the opinion was based on a statute taxing the 
capital stock and surplus profit of the insurance company; and the 
distinction was drawn between that statute and the general law as- 
sessing individuals on their personalty. The general law permitted 
(as is the law in this State) the just debts owing by the owner of 
the property to be deducted; and it was held in that case that, if 
the same facts had been presented with reference to the estate of 
the individual owner, he would not be entitled to the deduction 
claimed. 

In this State, why should the property of the corporation be taxed 
otherwise than as required by the general law? We find no statute 
prescribing a different mode when taxing for municipal purposes; 


and, besides, we are at a loss to perceive why the individual owner 
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should pay the tax under such circumstances, and the corporation 
be exempted from the burden. While the actual marketable value 
of an estate is lessened if incumbered by contingent liabilities, the 
statute provides, in effect, that no deduction for such reasons shall 
be made. If one is worth $50,000, and liable as surety for $25,000, 
and the principal is insolvent, his estate is lessened in value; but 
still he is required to pay tax on the $50,000. These unearned pre- 
miums are retained under the law by the corporation to provide 
against contingent losses. It is a fund set apart for that purpose; 
and in the usual course of business in like corporations such a re- 
served fund would usually be retained, even if no statute existed 
requiring it. ° 

In the case of State vs. Insurance Co. (35 N. J. Law, 575) it is 
said: “This idea of the difference between earned and unearned 
premiums, as affecting the question of present property, is too un- 
certain to form a basis for taxation;” and it was further held in 
that case that such distinctions between earned and unearned pre- 
miums might affect the strength of the company when declaring 
dividends; but it cannot be said that unearned premiums are so 
charged that they cannot be said to be the property of the company 
for the purpose of taxation. The right of property in the company 
exists, although a part of the premium may be retained. 

In the case of Insurance Co. vs. Capellar (38 Ohio St., 560) the 
insurance company in listing its property, included as an item of 
indebtedness, what was called “reinsurance.” The amount was a 
sum equal to 50 per cent of all premiums received on policies un- 
expired at the time, for listing property for taxation. The sum in 
the aggregate retained was composed, as was alleged, of unearned 
premiums. The statute of that State provided that “no insurance 
company organized under any law of this State, shall make any div- 
idend except from the surplus profits arising from its business, and 
in estimating its profits there shall be reserved therefrom a sum 
equal to 50 per cent of the whole amount of premiums on unex- 
pired risks and policies, which is hereby declared to be unearned 
premiums.” In discussing the questions raised in that case, the 
court held that bona fide debts owing, etc., mean nothing more than 
a fixed liability to pay a sum certain, due, or to become due, at all 
events, and not a loss that has not happened, or may never happen. 

Insurance is obtained to provide against loss, and, while the in- 
sured may have the right to have the policy canceled, the right to 
do so has no fixed value, nor can this right be taxed. This company 





1888.] Kenton Ins. Co. vs. City of Covington. 435 


in 1883, listed with the assessor its taxable assets, amounting to 
$80,293.64, and its liabilities at $83,240; and therefore, for the pur- 
poses of taxation, the company wasinsolvent. It held United States 
bonds, and other evidences of debt exempt from taxation, amount- 
ing to over $125,000, and, while amply able to meet all its engage- 
ments, crediting its taxable property, or the value, by the contingent 
liabilities resulting, or that might result from a cancellation of the 
policies, we find the company in no condition to share its part of 
the local burden. It is plain that the policy-holders have parted 
with their premiums, and that the company is in the possession of 
the money under their contracts of insurance. The money or its 
equivalent, is certainly not taxable as against the policy-holder, and, 
if not taxable in the hands of the company, it escapes the burden. 
The company is the absolute owner, and should be compelled to 
pay the tax. It may have to pay the entire fund in discharge of its 
contracts or the whole of its capital stock, but this affords no reason 
for the exemption; for, if such a rule is adopted as the basis of tax- 
ation in the one case, because experience has demonstrated that a 
certain amount of loss will be sustained, then the same rule must 
apply as to all business enterprises, and the assessing officer is left 
to speculate on the chances of loss, or the probability of loss, left 
solely to the judgment of those conducting the business. When the 
policy is canceled or the loss sustained, the amount paid or refunded 
can be deducted, and not before. The peculiar character of an in- 
surance company, and its mode of doing business, cannot make it 
an exception, when looking to the law regulating the mode of assess- 
ment that must apply to the present case, if taxable at all; and we 
find nothing in the statute implying, even, that this fund called 
“ unearned premiums” is exempt from taxation. 
‘udgment affirmed on original and cross appeal. 
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SUPREME COURT OF TEXAS. 


Appeal from Harris County. 


BLAKE et au. 
Us. 
HAMBURG-BREMEN FIRE INS. CO.* 


A, the agent of certain companies, had an agreement with B, the agent of 
other companies, that the former would cover surplus lines for the latter 
upon his designating the companies and amounts on a memorandum in 
his oftice, such insurance to be binding for twenty-four hours until re- 
ported. B had an agreement with the insured that upon the latter mail- 
ing him a letter after night designating the amount of insurance desired, 
it should be considered binding from time of mailing the letter. 


Held, That the mailing of an unstamped letter would not make the insurance 
desired binding when the letter was delayed several days on that account, 
though B, in anticipation of such a letter, had designated the companies 
in his memorandum on the night of mailing. 

Held, That the notice of such attempted insurance given by B to A, after the 


fire commenced, was not sufticient to bind A’s companies that were selected. 
Crank & Tatiarerro, for Appellants. 
Hurcnison & Carrineton, fur Appellee. 


Gatrnss, J, 

At the time the transactions occurred which gave rise to this liti- 
gation, Cotton & Bro. were agents, representing appellee, and also 
a large number of other companies doing a business of fire-insur- 
ance. O. L. Cochran, at that time, was also an agent of still other 
insurance companies. Being limited by his principals 2s to the 
amount of his risks, he was not able to meet in full the demands of 
his customers. A written agreement was accordingly entered into 
between Cotton & Bro., as agents of certain companies represented 
by them, on the one hand, and Cochran, as agent, on the other, 
stipulating that the former would “ cover surplus lines” of insur- 
ance for the latter on cotton in certain presses in the city of Hous- 
ton. The Insurance Company of North America, the Traders’, and 
appellee were each to carry insurance upon cotton in the Interna- 
tional press to the amount of $5,000. It is evident, from the written 


* Decision rendered, December 13, 1886. Decision below reported iu 18 Ins, L, J., 151. 
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contract and the testimony on the trial, that, by the agreement be- 
tween these parties, it was contemplated that, when Cochran had a 
demand for more insurance than he could carry, he should desig- 
nate, by a memorandum in his office, the companies named to which 
it should be apportioned, and the amount allotted to each; and that; 
when this was done, insurance to the amount so stated was to be 
considered effected in the respective companies for twenty-four hours» 
but no longer, unless reported by Cochran to Cotton & Bro. There 
was also an agreement by Cochran with appellees to insure their 
cotton in the International press, and it was understood between them 
that whenever, after night, appellants should mail a letter to Coch- 
ran notifying him of the amount of insurance desired, they were 
to be deemed insured for that amount form the time the letter was 
so posted. 

On the night of December 2, 1882, Cochran, having received no 
application from appellants, and anticipating that such might be 
made by letter as agreed upon, provided for it by designating, by 
& memorandum in his office, insurance for them, to the amount of 
$5,000 each, in the Insurance Company of North America and in 
the Hamburg-Bremen Company, the appellee in this appeal. About 
9 o’clock on that night, appellants deposited in the post-office a 
letter addressed to Cochran, notifying him to increase the insur- 
ance on their cotton in the International press by the amount of 
$10,000. This letter was not delivered until December 4th. It is 
claimed by appellee that it was not stamped when posted; and 
there was strong evidence adduced on the trial to support this con- 
clusion. 

Admitting, for the sake of the argument, that no stamp had been 
placed upon the letter, the question arises, was this such a com- 
pliance with the terms of the agreement between Cochran and ap- 
pellants as to complete either a contract of insurance, or a contract 
for insurance, in this particular instance? A contract may be con- 
summated by letters deposited in the post-office; and when an offer 
is made contemplating an acceptance in this manner, and a letter 
accepting it is properly mailed, the agreement is complete: Adams 
vs. Lindsell, 1 Barn. & Ald., 681; Dunlop vs. Higgins, 1 H. L. Cas., 
381; Tayloe vs. Insurance Co., 9 How., 390. We know of no decis- 
ion exactly in point upon the question of posting an unstamped 
letter. It is held, however, in Maclay vs. Harvey (90 II1., 525), that 
an offer, to be accepted by return mail, is not assented to by de- 
livering a letter to a messenger to be mailed, who fails to do this in 
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the proper time. The cases are numerous, both in the English and 
American courts, which hold, if the offer contemplates an accept 
ance through the post-office, the contract is complete as soon as the 
letter is mailed accepting it. But in all these cases the letters were 
duly posted. That this is what is intended by such an offer we 
think quite obvious, at least in the United States. Our postal laws 
require a prepayment of postage before a letter can either be trans- 
mitted or delivered. Rev. St. U. S., arts. 3,896, 3,900, 3,904. With- 
out this, 2a communication addressed to another post-office will not 
be forwarded, and a dropped letter will not be delivered. 

How is it, then, in the case before us? If the letter was not pre- 
paid, was its posting a compliance with the condition upon which 
the insurance was to depend, according to the original agreement 
between Cochran and appellants? That it was not the act contem- 
plated by them in making that agreement, we think evident from 
the circumstances of the case, and the ends to be accomplished by 
the letter. As a prudent business man, Cochran must have had 
two objects in view in agreeing to this method of effecting the in- 
surance. One was to secure a delivery to himself of written evi- 
dence of appellant’s application for insurance; the other, to get 
prompt notice of the transaction; so that he might protect himself 
from liability by reporting the insurance to Cotton & Bro., and 
thereby keeping it in force. 

We are cited by appellants’ counsel to the post-office regulations 
(section 486), we presume, for the purpose of showing that a person 
to whom an unstamped “dropped” letter is addressed may secure 
its delivery. Waiving the question whether we can take judicial 
notice or not of the regulations of the departments of the general 
government, we think it a sufficient answer to this to say that, even 
under these rules, great delay in the delivery of a letter is the 
probable result of the omission to prepay the postage. In this case 
we are not left to speculate upon this matter. The testimony 
shows that there was a delay of 24 hours at least before the letter 
was delivered, and that this was caused by the fact that no stamp 
had been placed upon it. Now, let us suppose that the fire had oc- 
curred before the delivery of the letter, and after a lapse of 24 
hours from the time Cochran made the memorandum in his office, 
and that, in the mean time, he had received no notice that the letter 
had been mailed, or of its contents. In such a case could appellee 
be held responsible, when by the terms of the contract made by its 
agents, the insurance was to expire if not reported in 24 hours ? 
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On the other hand, could Cochran be held liable for not reporting 
the insurance, when by reason of appellants’ neglect, he had failed 
to get notice of their application? We do not ask these questions 
for the purpose of answering them. That is unnecessary for the 
decision of this case. We propound them merely to show that it 
was a matter of the greatest importance to Cochran that the let- 
ters of appellants, notifying him of their desire or application, 
should have been promptly mailed, and their delivery without de- 
lay and without additional expense to him thereby insured. It 
follows from what we have said that, in our opinion, if the let- 
ter of appellants was not stamped when it was deposited in the post- 
office, the terms of the agreement in regard to notice by a mailed 
letter were not complied with. If this be the case, then the “surplus ” 
of insurance, which Cochran’s memorandum was designed to cover, 
had not been applied for, and the contingency had not arisen which 
could alone authorize him to bind appellee by a designation in ‘his 
office. Cotton & Bro.’s agreement was to “cover surplus lines of 
insurance ” for him, not to insure Cotton in advance before he had 
an application for the insurance. 

By keeping in view these conclusions, the assignments of error 
are not difficult of determination: 

The first assignment of error is, in substance, that the court erred 
in its charge to the jury construing the written contract between 
Cochran and Cotton & Bro. It is not necessary for us to decide 
whether the interpretation given in the first sentence of the instruc- 
tions be correct or not. It appears from the subsequent facts that 
the jury were authorized to find for appellants in either of three 
events: (1) If appellants mailed the letter to Cochran on the night 
of December 2d duly stamped; (2) if they notified Cochran of hav- 
ing mailed the letter, and of its contents, before the fire; and (3) 
if Cotton & Bro. had authority to issue the certificate after the fire. 
Certainly this was all appellants could claim under the evidence 
adduced on the trial; and, whether the abstract proposition con- 
struing the contract contained in the charge be correct or not, ap- 
pellants were not prejudiced by it. 

By the second and sixth assignments of error it is complained 
that the court erred in its charge in reference to the authority of 
Cotton & Bro. If no binding contract of insurance had been ef- 
fected upon the cotton up to the time of the fire, it certainly cannot 
be contended that the court should have charged the jury, as a 
matter of law, that they had authority to ratify the attempted con- 
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tract, and issue the certificate. As we understand the charge, the 
court correctly instructed the jury to look to the evidence in order 
to determine the scope of the authority of these agents. If by the 
several agreements that had been made, and the acts of appellants 
under them, a valid contract of insurance had been completed be- 
fore the loss, then it was a matter of no moment whether the cer- 
tificate was issued or not,—appellants were entitled to recover with- 
out it. But, if no such contract existed at the time of the fire, Cot- 
ton & Bro., merely as agents to effect insurance, had no authority 
to issue the certificate. 

From what has already been said, it is not necessary to consider 
the fourth assignment, which is to the effect that the court erred 
in instructing the jury that an unstamped letter deposited in the 
post-office was not sufficient notice to Cochran under his and ap- 
pellants’ agreement. This assignment is not well taken. 

Nor do we think the court erred in charging the jury that notice 
to Cochran after the fire commenced was not sufficient to bind ap- 
pellee. It is not a case of two parties making a contract of insur- 
ance upon property already lust, agreeing to date it from a past 
day; both being, at the date of the contract, ignorant of the loss. 
When the notice was given, the fire was in progress, and appellants 
knew it. 

The seventh assignment of error is “that the court erred in re- 
fnsing the charges asked by plaintiff.” The charges asked are 
three in number. Such an assignment is not in accordance with 
the rule, and, according to the uniform line of decision in this 
court, will not be considered. 

The refusal of the court to permit appellants to show, by wit- 
nesses Cotton and Cochran, why none of the insurance designated 
by Cochran on December 2d was allotted to the Traders’ Insurance 
Company, is also assigned as error. But this, if error, did not 
prejudice appellants’ case. The record shows that the case was 
tried without any reference to that company, and in the charge the 
liability of appellee is not made to depend in any respect upon the 
fact that that company was a party to the original contract between 
its agents and Cochran. Appellants, therefore, were not preju- 
diced by the ruling of the court excluding the testimony. 

The ninth assignment is that the court erred in overruling the 
motion for a new trial. The main grounds of this motion raise the 
questions already passed upon, and need not be discussed further. 

We find no error in the judgment. It is affirmed. 
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SUPREME COURT OF IOWA. 


EQUITABLE LIFE INS. CO. 
vs. 


THE BOARD OF EQUALIZATION or rue City oF 
Des Mornss, Appellant.* 

The legal title to corporate property is in the corporation, the right to the 
profits belongs to the stockholders. The amount of profits or surplus de- 


termines the value of the stock, and an assessment on the stockholder for 
such value is an assessment of the profits. 


The reserve-fund is a debt due to policy-holders, and should be deducted from 
the moneys and credits of the corporation in listing its moneys for taxa- 
tion. 


Where a life company’s indebtedness to its stockholders and policy-holders 
exceeds its moneys and credits, it is not subject to taxation on the latter 
under the law of Iowa. 


Beck, J. 

The proper assessor of the city of Des Moines assessed plaintiff 
for the year 1885, on moneys and credits in the sum of $246,000, 
and on appeal by the plaintiff, the Board of Equalization reduced 
this assessment to $50,000. From this action both appeal. The 
plaintiff first perfecting the appeal is designated as appellant. An 
opinion was at a former term, filed in this case, affirming the judg- 
ment on plaintiff's appeal and reversed on defendant’s. Sec. 32, N. 
W. Reporter, 376. A petition for rehearing was filed by plaintiff, 
and the cause was again submitted on oral and printed arguments 
of the counsel of the respective parties. These arguments were ex- 
haustive and protracted, exhibiting marked ability on the part of 
the counsel. 

We will be permitted to say that the very character of the argu- 
ments discussing the case which we have indicated, led counsel to 
the consideration of many doctrines collateral to those involved in 
the case, and the consideration of decisions of other cases similar to 
this only in the fact that they involve questions pertaining to taxa- 
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tion. The extended discussion of these served only to confuse and 
lead the mind away from the controlling question of the case. In 
this regard the able and exhaustive arguments of counsel imposed a 
burden upon us under which we stumbled. Judicial experience de- 
monstrates that in the consideration of legal questions the mind is 
more surely led to correct conclusions when guided in the path 
marked out by the real questions in controversy, than when it is 
conducted into by-paths of collateral matters. These remarks are 
not intended as a reproof to counsel or as a justification of ourselves, 
but as suggestions intended to direct attention to the matter of in- 
terest to the profession. 

2. The circuit court found that the plaintiff, an insurance company 
organized under the laws of this State, had assets consisting of secu- 
rities for loans, notes taken for premiums, municipal bonds and war- 
rants, cash, and cash items, of the value of $485,314. We think this 
is correct—approximately correct at least. It is not important that 
we determine the amounc with greater accuracy in view of the con- 
clusions we reach as to the legal questions; any possible difference 
between this and the true amount of the assets would not lead to a 
different judgment in this case. It may be here remarked that no 
question arises as to assessments upon real estate or property other 
than money and credits owned by plaintiff, which is taxed separately 
from the assets above enumerated. 

3. We are now to inquire to what class these assets belong, when 
considered as the subject of taxation. 

All property, personal and real, is subject to be listed for pur- 
poses of taxation except such as is specifically exempted by statute. 
Code section 823. The assets in question are personal property and 
are not specifically exempted from taxation. They are subject to 
taxation as belonging to the class of moneys and credits. Code, sec- 
tions 801, 802. This is not disputed. 

Code section 814 provides that “in making up the amount of 
money or credits which any person is required to list, or have listed 
and assessed, he will be entitled to deduct from the gross amount all 
debts on good faith owing by him.” * * * 

We will now inquire whether these assets of plaintiff, taxable as 
moneys and credits, are subject to diminution when listed, by de- 
ducting therefrom bona fide debts shown to be owed by plaintiff. 

We must first determine what is meant by the word “debt.” 
Webster defines it as “that which is due from one person to an- 
other, whether money, goods, or service; that which one person is 
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bound to pay for another, or to perform for his benefit; that of which 
payment is liable to be exacted; due; obligation; liability.” 

Blackstone Book 3, page 184, defines the word as meaning “a sum 
of money due by certain and express agreements; a bill or note; a 
special bargain.” Bouvier says that, in an enlarged sense, “it denotes 
any kind of just demand.” The word “due” used in these defini- 
tions and elsewhere, means “owed,” and not payable es in stanti, 
but payable now or hereafter. 

Does plaintiff owe debts which the law requires to be deducted 
from its money and credits in listing the same for taxation ? 

Before replying to this question we must consider the character of 
the plaintiff and the duties and obligations to owe to others. 

It is a corporation, an artificial person, created to discharge spec- 
ified functions, and perform and discharge specific duties and obli- 
gations. It is created to hold and acquire money and property for 
the profit and advantage of its stockholders. Such property it 
holds as a trustee, cestui qui trusts being its stockholders. The legal 
title of all property belonging to the corporation is in it; the equit- 
able interest—the right to the profits and acquisitions to the property 
belong to the stockholders. When they pay in their money on the 
capital of the corporation they part with the title to the money and 
receive in the place a claim as cestui qui trusts upon the corporation 
for all profits made by it in managing the capital, and the right to 
have returned when the corporation is wound up the money paid in 
by them as its capital. Precisely the same right arises in the case 
of profits in the use of the capital by the corporation, or acquisitions 
of property from any other source. This right and claim of the 
stockholders is a property right, is certain and determinate. The 
value of the right is contingent and uncertain, but is none the less 
a right to receive money from the corporation. Here is a claim by 
the stockholders for which the corporation is still liable. It is not 
now mature, but will become payable in the future. The amount 
which the stockholders will receive may not now be certainly deter- 
mined. What they would receive were claim now payable could be 
accurately determined. The corporation being bound to pay its 
stockholders, its obligation so to do creates a debt according to the 
definitions above given. It should therefore be deducted from the 
amount of the money and credits on listing the same for taxation. 

It will readily be seen that these views apply equally to payments 
made by stockholders and money received by the corporation from 
other sources. In each the stockholder has the same interest and 
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the corporation is bound to pay him on account of each. It will 
also be seen that these rules would prevail in the case of money in 
the hands of a trustee in the absence of the statute to the contrary. 
But code, section 803, provides that a trustee shall list for the ben- 
eficiary the trust property held by him. 

4, Code sections 813, 821, page 2, provides for the taxation of 
stock of a corporation to the stockholders, being assessed at the cash 
value. Under these provisions the stockholder pays taxes upon his 
interest in the corporation property, for of course the value of the 
stock will be fixed by the property held by the corporation. This 
surely is the case so far as money is concerned. If plaintiff has a 
large surplus of money on hand, it of course affects the value of its 
stock. It will be discovered that, upon these considerations, the in- 
terest of the stockholders in the property of the corporation is 
taxed through the stock which represents the interest. It may be 
said that the property of the corporation may escape equal taxation 
if the law be as we have stated. Not so if the law be properly ad- 
ministered. But if this objection be well founded on fact, the 
courts cannot refuse to enforce the statutes according to their plain 
provisions. The law is so written and must be obeyed. 

Equal taxation should prevail, and to attain that end courts should 
labor, but not by misinterpretation of statutes. Absolute equal tax- 
ation is not attainable. The best the law can do is to approximate 
to it. There is no ground to hold that our conclusions will fail to 
secure approximately equal taxation, so far as moneys and credits of 
corporations are concerned. 

It will be understood that these views do not apply to real estate 
and other property for which taxation is specifically provided, but 
extends only to money and credits of corporations. They are in 
harmony with prior decisions in this court. See Hubbard vs. 
Board of Supervisors, 23 Iowa, 130; Morseman vs. Yonkers, 27 
Iowa, 353; Des Moines Water Company, 48 Iowa, 328; Cork vs. 
City of Burlington, 59 Iowa, 252. 

5. It may be here remarked that the plaintiff held what is called 
a surplus, the amount of which does not clearly appear. It is not 
important that the precise amount should be determined. What- 
ever it be, it goes to increase the value of stock, and is reached 
through the stock for taxation. 

Our conclusion is that the amount owing the stockholders, in the 
sense of the expression which accords with what we have said—that 
is, the amount to which the stockholders would be entitled to re- 
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ceive upon a present distribution of the money and credits of the 
corporation—should be deducted from such moneys and credits in 
listing them for taxation. 

6. The policies issued by plaintiff upon the lives of their custom- 
ers have a fixed market value which may be determined by rules 
recognized in the business of life insurance. Each policy-holder 
has a claim upon the plaintiff for the value of his policy. It may 
be a claim dependent upon the continuation of the life of the policy- 
holder. The policies issued by plaintiff are not forfeited by a fail- 
ure to pay the annual premiums, after two payments, but paid-up 
policy is issued for an amount fixed by the terms of the policy. It 
will be discovered from the statements that the company’s liability 
is not contingent, but as certuin as that the assured will die. We 
need not inquire as to the extent of the liability. It is fixed by 
what is called the reserved fund required to he kept by the statutes 
of the State, code section 1,169. The amount of the reserved fund 
is determined under the provisions of this section and rules prevail- 
ing in the business of life insurance. We need not inquire as to the 
amount of this fund held by plaintiff; we do not understand that 
there is any dispute in regard theretv. It is plain that the legisla- 
ture intended this statute to secure to the policy-holders the per- 
formance of its obligations to pay the amount secured by the policy. 
This statute, therefore, recognizes the existence of a debt from the 
company to the policy-holders, and provides for securing its pay- 
ment through this reserve fund. To us it seems plain that the 
plaintiff is indebted to each of its policy-holders and the aggregate 
amount of such indebtedness equals this reserved fund, which should 
be deducted for plaintiffs money and credits in listing the same for 
taxation. In support of our views see Alabama Globe Life Insur- 
ance Company vs. Lott, Tax Collector, 54 Alabama, 499. Numerous 
cases cited by counsel on both sides, in our opinion, are not appli- 
cable to this case, being fire insurance cases, or decided under stat- 
utes unlike our own. The amount of plaintiff's indebtedness to its 
stockholders and policy-holders exceeds the amount of its moneys 
and credits. 

We have given the case protracted and prayerful consideration 
and reach the satisfactory conclusion that plaintiff is not subject at 
all to be taxed upon its money and credits as they are more 
than balanced by its credits. 

The judgment of the circuit court on plaintiffs appeal is reversed. 
On defendant’s appeal is affirmed. 
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SUPREME COURT OF WISCONSIN. 


HOME MUT. INS. CO. or Catirornia ) 


Us. 
ROE.* 


The policy was on a planing-mill building and addition and on machinery, 
including shafting, gearing, belting, etc., in specfic amounts. The en- 
gine-room containing the machinery burned, was distant 22 feet from 
the main building, and a wrought iron shaft which furnished the motive- 
power, and a shaft for conveying shavings to the engines were the only 
connections between the two buildings. There was no evidence of any 
other addition to the mill. 


Held, That without the engine there would have been no complete mill. 

Held, That the policy covered the engine-room. 

Held, That the engine was included in the machinery. 

Held, That where there is no ambiguity in the language of the policy, it is 
the duty of the court to interpret it. 


C. W. Ferxer and Tuos. Bates, fur Plaintiff in Error. 
Werissrop, Harsuaw & Nevirr, for Defendant in Error. 


Cassopay J. 

January 26, 1885, J. H. Weed, in behalf of G. W. Roe, through 
one L. D. Harmon, an insurance agent at Oshkosh, and in consid- 
eration of $60 paid to the Home Mutual Insurance Company of 
California, obtained from it, by the hands of its agents at Oshkosh, 
Palmer & McLaren, a written policy of insurance issued by said 
company, wherein and whereby it insured said “G. W. Roe against 
loss or damage by fire, to the amount of $1,000 in United States 
gold coin, viz.: $250 on his one-story, frame planing-mill building 
and addition, situate at Antigo, Langlade County, Wis.; $750 on 
machinery, including shafting, gearing, belting, saws, tools, force- 
pump, and hose therein;” and wherein said company agreed “to 
make good to the assured, or his legal representatives, all such im- 
mediate loss or damage, not exceeding in amount the interest of the 
assured, nor the sum insured, as aforesaid, as” should “happen by 


* Devision rendered, February 28, 1888. 
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fire to the property above specified, from the 26th day of January, 
1885, at noon, to the 26th day of January, 1886, at noon.” The 
complaint, among other things, alleged that a fire occurred June 
29, 1885, by which the said planing-mill was damaged and destroyed 
by fire to the amount of $175, and said machinery was destroyed 
and damaged by fire tothe amount of $750; also, the making of 
proofs of such losses, respectively, and delivering the same to said — 
company; and negativing the exceptions in the policy; and alleging 
the failure to pay; and demanding judgment for $925, with interest 
from November 1, 1885, with costs. The answer of the company 
specifically admitted the incorporation of the company; the making 
and issuing of the policy; that the fire was not caused by any of the 
negative things alleged; that proofs of loss had been made as stated; 
that no part thereof had been paid; but otherwise denied each and 
every allegation of the complaint; and alleged that the property so 
claimed to have been destroyed by fire, was not insured by the 
defendant, nor contained in, mentioned, described, or referred to in 
said policy; and that no part of the property insured in and by the 
policy, had at any time been injured, damaged, or destroyed by fire. 
The cause was tried by a court and jury; and at the close of the 
plaintiff's evidence, and on May 11, 1887, the defendant requested 
the court to direct a verdict in its favor, but the court refused and 
directed the jury to find for the plaintiff, G. W. Roe, and assess his 
damages at $1,022.12, which they accordingly did. From the judg- 
ment entered thereon the said company brings this writ of error. 
The important question presented is whether the engine-room 
and the machinery therein destroyed by fire, were covered by the 
policy. Much of the purol evidence offered on the part of Mr. Roe, 
was excluded on the ground that the contract was in writing and 
the best evidence. No evidence was offered on the part of the com- 
pany. What little evidence there was admitted in the case is undis- 
puted. Itis to the effect that the planing-mill mentioned was on 
the south side of the mill-pond; that, as a matter of security, the 
engine-room was 22 feet south of the planing-mill and contained the 
engine and machinery that was burned; that there was a three and 
& half inch wrought-iron shaft running from the planing-mill and 
connected with the engine, which furnished the only motive power 
for propelling the machinery in the planing-mill; that the engine- 
pulley was belted on to this connecting shaft that ran the planing- 
mill, and this connection was boxed up and covered in the mill; that 
there was a spout or box two and one-half feet square, and 10 feet 
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above the ground or roadway, connected with the machinery in the 
planing-mill, through which the shavings produced therein were 
drawn by suction or forced by an exhaust fan into the engine-room; 
that there was no other connection between the two buildings; 
that there was a roadway between the two buildings and under such 
shaft and spout; that there were two or three machines connected 
in the planing-mill with the main conductor; that the force-pump 
was run by water; that the engine-room was about 28 feet long and 
25 feet wide; that the engine-room was entirely consumed by the 
fire, together with the belting, shafting, pulleys, and pump therein; 
that the connection between the two buildings was twisted all out of 
shape; that the spout through which the shavings were drawn was 
burned and was worth about $15; that some of the belting in the 
planing-mill was cut in the excitement of the moment at the time 
of the fire; that the value of the machinery, pumps, shafting, belting, 
saws, tools, hose, etc., in the engine-room, including the connections, 
pulleys, engine and boiler, was twelve or fifteen hundred dollars; 
that the main building was burned some at the gable end facing the 
engine-room and the damage to it was about $75; that the total 
value of the machinery in the planing-mill and the belts and other 
property described in the policy in both buildings was about $6,000; 
that the fire occurred and caused the damage stated; that the com- 
pany was duly notified thereof; that its adjusting agent adjusted 
the damage to the planing-mill at $75, which the plaintiff refused to 
accept; that said adjuster refused to adjust the damage to the 
engine-room and the machinery therein destroyed on the ground 
that they were not covered by the policy. There was no evidence 
of any addition to the planing-mill, other than the engine-room. 
Upon these undisputed facts was the court justified in directing 
a verdict in favor of the plaintiff? Or should a verdict have been 
directed in favor of the company? Or were there any such conflict- 
ing inferences as to whether the policy covered the engine-room 
and the machinery therein, as required a submission of the case to 
the jury? Parol evidence was certainly admissible as to the charac- 
ter, nature, and situation of the property insured, in order to place 
the court in the position of the parties at the time of making the 
contract of insurance. Had there been any dispute in any of these 
respects, the question would have been properly determinable by a 
jury. But there was no such dispute. The question, therefore, 
recurs whether there is any ambiguity or uncertainty in the lan- 
guage of the policy, when applied to the undisputed facts thus 
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stated. Here the. policy was fora certain amount on Mr. Roe’s 
“one-story, frame planing-mill building and addition, situate at 
Antigo;” and for a certain other amount “on machinery, including 
shafting, gearing, belting, saws, tools, force-pump and hose therein.” 
A “mill” is defined to be “(1) An engine or machine for grinding 
or comminuting any substance; * * * usually having a word pre- 
fixed, denoting the particular object to which it is applied. * * * 
(2) The building, with its machinery, where grinding, or some 
process of manufacturing is carried on.” Webster. “The original 
purpose of mills was to comminute grain for feed, but the word mill 
is now extended to engines or machines moved by water, wind, or 
steam, for carrying on many other operations.” Imperial. Here, it 
conclusively appears, that the engine in the engine-room, was the 
only motive power for propelling any of the machinery in either of 
the buildings. The engine was used for no other purpose. It was, 
therefore, an essential part of the mill. Without it, there would 
have been no complete mill. The insurance was upon the “ planing- 
mill building and addition,” and upon the “machinery, including 
shafting, gearing, belting, saws, tools, force-pump and hose therein.” 
It is claimed, that the engine-room cannot be construed to mean an 
“addition ” to the “ planing-mill building,” because it does not join 
directly upon the same; but, as we have seen, they were both essen- 
tial to the completion of the mill. The motive power was by means 
of pulleys, belts, and shafts transmitted from the engine in the 
engine-room tc the machinery in the main building. And the waste, 
shavings, etc., were conveyed from the latter building to the engine- 
room to generate heat to propel the engind. Thus the two build- 
ings were not only connected, but the machinery in each were in- 
separable, while the whole continued to be a planing-mill. The 
words “ planing-mill building” would seem to be broad enough to 
include the engine-room. The words of the policy, “planing-mill 
building and addition,” cannot be of less significance. Especially is 
this so in the absence of any proof of any other addition. True, 
Mr. Roe did not prove there was no other addition; but he did prove 
this one, and thereby established, prima facie, that the subject- 
matter answered the designation in the policy. The buildings were 
not only connected as stated, but were both in the same curtilage 
constructed for and devoted to the same general purpose, and none 
other. The fact that the premium paid was 6 per cent for one year, 
is a circumstance in favor of this view rather than against it. Stress 


is laid upon the fact that the engine, which was the principal ma- 
Vou, XVII—29. 
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chine, was not specifically mentioned in the policy. But we are 
inclined to think that it was covered by the word “ machinery,” and 
that the other things were specifically enumerated for fear that they 
might not otherwise be included. These views, it is believed, are 
supported by several adjudications cited by counsel, which will 
be reported herewith, and not in conflict with any well-considered 
case. 

It seems to us that there was no ambiguity, nor uncertainty, nor 
conflicting inferences in the language of the policy, whea applied to 
the undisputed facts stated. Had there been, the question might 
have been properly submitted to the jury: Ganson vs. Madigan, 
15 Wis., 144; Bedard vs. Bonville, 57 Wis., 274, 15 N. W. Rep., 185; 
Fagin vs. Connoly, 25 Mo.,94. In a note to the last citation, it is 
said by the learned annotator, that “it is a firmly established and 
universally recognized rule of law that the construction of a written 
instrument is a question of law for the court. It is the duty of the 
court, in all cases where the question is simply the determination of 
the meaning of a written document, to declare its legal interpreta- 
tion; and it is error to leave its construction to the jury.” Id, 
454, where numerous authorities are cited in support of the rule, 
which is there said to be applicable to written instruments of every 
description. Thus it has been recently held in New York that 
“ when the construction of a contract depends upon the language of 
the instrument itself, it is a question of law for the court, and a sub- 
mission thereof to the jury is error:” Dwight vs. Insurance Co., 103 
N. Y., 341. Ruger, C. J., there said: “It would seem from the 
authorities hereinbeforé referred to that no question affecting the 
interpretation of contracts can properly be submitted to a jury, ex- 
cept those arising upon conflicting evidence as to the terms of the 
agreement, or where extrinsic evidence raises some doubt over the 
identity of the subject-matter, or of the claimants thereunder:” id., 
353. This is deemed to be a correct statement of a rule of law 
applicable here. See, also, Farnsworth vs. Brunquest, 36 Wis., 202; 
March vs. Allabough, 103 Pa. St., 335; Eneg@ vs. Ewing, 6 Gill, 191. 
We are forced to the conclusion, that the direction of a verdict by 
the trial court was proper. The judgment of the circuit court is 
affirmed. . 





Cook et al., Receivers, vs. Warner. 


SUPREME COURT OF CONNECTICUT. 
HARTFORD DISTRICT. 


Marcy Term, 1888, 


LORRIN A. COOKE er at., Recetvers, 
vs. 
ALEXANDER WARNER, Treasurer oF THE SraTe. 


The statute of Connecticut authorizing a deposit by life-companies of that 
State with the State treasurer for the benefit of all the policy-holders, 
creates a trust-fund in the hands of the treasurer as a trustee, and the re- 
ceiver of an insolvent company cannot by virtue of his appointment 
claim the possession or control of such fund. 

The duties of such trustee are the same as those of any other at the termfna- 
tion of the trust, to distribute the fund among the cestuis que trust. 


J. R. Bucs, for the Plaintffs. 
C. E. Gross, for the Defendant. 


Parpee, J. 

In 1862, the legislature granted to certain persons named in the 
charter and to their successors, under the name of the Continental 
Life Insurance Company, power to sell insurance upon lives, for 
their private profit. The capital stock was fixed at $300,000. 

The legislatures of several States forbade it to take premiums 
within those States severally from the citizens thereof for insurance 
upon lives, until it had deposited money or securities of the value of 
$100,000 with the treasurer of this State in trust for its policy-hold- 
ers. For the purpose of aiding it and other like corporations in 
meeting this requirement, the legislature of this State enacted as 
follows:— 


When any State shall require insurance companies of other States to deposit 
with some officer of such other State, securities in trust for policy-holders of 
such companies as a prerequiste to their transacting business in such State, the 
treasurer of this State may receive from any insurance company of this 
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State, the securities required by the laws of such other State on deposit, and 
hold the same in trust for the policy-holders of such company. Gen. Statutes 
1828, section 2,914. 

Under this statute the Continental Life Insurance Company de- 
posited with the treasurer of this State securities of the value of 
about $100,000, in trust for its policy-holders. The defendant, now 
treasurer, holds the securities; and he has issued sundry certificates 
‘under seal, at the request of said company, stating that he held this 
fund upon the trust named, which certificates the company sent to 
States where it transacted business. . 

On the 2d day of December, 1887, the insurance-commissioner of 
this State brought an application, under the provisions of the statute 
in such cases made and provided, to Hon. Elisha Carpenter, a judge 
of the Supreme Court of Errors, showing that the assets of said 
Continental Life Insurance Company were less than its liabilities, 
and asking for the appointment of a receiver of said company, and 
that its charter might be annulled; upon which application such 
proceedings were had that on the 23d day of December, 1887, 
Messrs. Lorrin A. Cooke, and John R. Buck were duly appointed 
receivers of said company and its charter was annulled. 

Subsequently, said Cooke and Buck duly qualified as such re- 
ceivers, and entered upon their duties, and are now acting as such 
receivers. On the —day of January, 1888, they made demand on 
said Warner for the delivery to them, as such receivers, of the 
securities so held by him as aforesaid, for the purposes connected 
with the administration and distribution of the estate of said Conti- 
neutal Life Insurance Company according to law, but he declined so 
to do. The following is that portion of the decree passed by the 
court appointing said receivers and relating to its property and 
assets. 

“Tt is therefore, now, on this 23d day of December, A. D. 1887, 
ordered, adjudged, and decreed by me, Elisha Carpenter, a judge of 
the Supreme Court of Error, as aforesaid, that Lorrin A. Cooke, of 
Barkhamstead, and John R. Buck, of Hartford, Connecticut, be and 
they hereby are appointed receivers in said cause, with full power 
and authority, immediately upon their qualification as receivers to 
enter upon and take possession of all and singular the estate and 
property of every name and nature of said corporation, real and 
personal, corporeal and incorporeal, including all the moneys, 
credits, choses in action, evidences of debt, books, deeds, leases, 
contracts, papers, and vouchers, or in whatsoever way said property 
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or evidences of property may be known or designated, and the 
same to demand, collect, and receive by suit or otherwise, and to 
this end the officers, agents, and employes of said- company, and 
all other persons having the custody, care, possession, or control 
of said property, evidences of property, etc., so to be taken posses- 
sion of by said receivers, are hereby ordered and required forthwith, 
upon request of said receivers, duly qualified as aforesaid, to sur- 
render, give up and deliver the same to said receivers, their agents 
and employes, unless said possessors have legal right to the control 
of the same, and the legal possession .and control shall vest and is 
hereby vested immediately in said receivers. and the legal title to all 
the property, both real and personal, of the said Continental Life 
Insurance Company, wherever situated, is hereby declared to have 
vested in said receivers, in accordance with the provisions of its 
charter and of the said statute. And said receivers are hereby 
empowered to retain and employ such legal counsel and attorneys, 
agents, servants, laborers, accountants, clerks, and assistants, as 
they may deem necessary to, and in the performance of their duties 
under this appointment, and for this purpose to appropriate and use 
the money aforesaid, together with the income from and proceeds 
of said various items of real and personal property and money in 
their hands under the direction of court. And said receivers are 
authorized to settle, adjust, and satisfy all claims growing out of 
their contracts, and the business done under their orders, and are 
enjoined, on being qualified as aforesaid, to at once enter upon and 
take possession of the offices of the company, and of all the prop- 
erty of which they are appointed receivers, and without any delay to 
make out and file with the clerk of the Superior Court for the 
County of.Hartford, within thirty days from the date of this order, 
an inventory of all the property which shall come into their hands 
as receivers, including choses in action and evidences of debt due 
and owing to said company, and al! money on hand at the time of 
their so taking possession as aforesaid, and said company, its officers, 
agents, employes, servants, and attorneys are hereby restrained and 
enjoined from interfering in any manner with the property, books, 
papers, and vouchers aforesaid, after said receivers shall have quali- 
fied as such and made demand, except to deliver and surrender the 
same into the hands and possession of said receivers. 

“It is further ordered that said receivers without delay collect the 
debts and claims due said company, and they are hereby empowered 
and directed to sell and dispose of the real estate of said company, 
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and to execute in their own names as such receivers all necessary 
and proper conveyances of the same, under the direction and sub- 
ject to the approval of court, and to sell and dispose of all other 
property of said company, and in their own name as receivers or in 
the name of said insurance company, to institute, continue, maintain, 
and defend, all actions at law or in equity relating to such company 
whether now pending or not.” 

There are in all about seven thousand persons holding policies of 
insurance in said company, and residing in this and other States. 
The company had at the time of the appointment of said receivers, 
other assets, both real and personal, and had other obligations 
besides those arising under its policies of insurance, but the amount 
of said assets and of said obligations, it is impossible at present to 
state. 

The effect of these statutes of our own and other States and of 
the act of the Continental Life Insurance Company in compliance 
therewith, is the creation of a trust-fund in the hands of a trustee 
for a class of beneficiaries described with particularity; as perfect a 
trust as can be created by deed or will, and as much entitled to 
protection from the court. 

It is elementary law that a fund cannot be taken from a trustee 
in the abserce of an allegation that he is wrong, either in pos- 
session or administration. 

By the statute of this State, upon the insolvency of the Conti- 
nental Life Ins. Co., a judge of this court is empowered to appoint 
receivers of its assets and annul its charter. But this statute can- 
not confer upon the receivers power to disregard any existing law- 
ful contract. They can no more compel the trustee to surrender 
property lawfully subjected to a trust, than they can compel a mort- 
gagee or pledgee to release without payment. 

It is of no legal significance that they aver that they intend to 
apply the fund for the benefit of those for whom it was created. 
So will the trustee. 

The duty of the receivers is to convert assets and pay creditors 
pro rata.. It is found that the insolvent has creditors who are not 
policy-holders. Ifthe trust-fund is placed in the hands of the re- 
ceivers, it may become impossible to prevent the application of it 
to the claims of general creditors. 

Even if it should be placed in the hands of the receivers under an 
order limiting the application thereof to policy-holders, it may 
wecome legally impossible to enforce it. 
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It is suggested that the receivers are in need of this fund for the 
purpose of redeeming other assets from pledge. But these last 
when redeemed will be divided equally among general creditors and 
beneficiaries under the trust; and it may result that these last will 
not profit by the transaction; and it may be that the assets in pledge 
are not such as a trustee could lawfully invest in. The charter of 
the insolvent company has been annulled. The class of beneficiaries 
is now full. The time for division and application of the fund has 
arrived. The duties of this trustee are those of every other at the 
termination of the trust. 

The beneficiaries are many and presumably widely scattered. 
But doubtless this probability was in the foresight of the legislature 
when it permitted the treasurer of this State to become a trustee. 
And having failed to place any limitation upon his rights or powers 
as such, presumably it intended to leave him subject to the law of 
trusts. 

The trustee and receivers are equal in means of knowledge as to 
the names of beneficiaries and in ability to make distribution of the 
fund. 

We are unable to discover any legal reason for granting the 
petition. 

The superior court is advised that the treasurer is entitled to the 
possession of the fund, and that the receivers are entitled to the 
income. 

In this opinion the other judges concurred, except Carpenter, J., 
who dissented. 
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SUPREME COURT OF INDIANA. 


AMERICAN INS. CO. 
vs, 
REPLOGEL. * 


The policy contained a stipulation that ifthe insured should thereafter obtain 
other insurance without consent, it should be void. A policy was subse- 
quently taken out in another company which provided that it should be 


void in case other insurance had been or should thereafter be procured 
without consent. 


Held, That the primary object of such clauses is to protect the company 
against the risk of overinsurance, and this intention is defeated by se- 
curing another policy in violation of its terms. | 


Held, That if the second policy is absolutely void, so that it constitutes no in- 
surance, the first policy is not avoided thereby, but under such a stipula- 
tion the second policy is not absolutely void, but only voidable, and the 
procuring of such a policy is a violation of the provision regarding other 
lusurance which works a forfeiture. 


Harrison, Minter & Exam, and H. C. Fox, fur Appellants. 
Fixce & Srupy, for Appellee. 
. Mrrcuett, C. J. 

This was an action by Replogel against the American Insurance 
Company and the Home Insurance Company of New York, to re- 
cover on a policy of fire-insurance issued by the first-named com- 
pany; the company last named having assumed the liability of the 
former by reinsuring its risks. The policy sued on contained a 
stipulation to the effect that if the assured should thereafter-obtain 
any other insurance on any part of the property thereby insured, 
without the consent of the secretary of the company thereon in- 
dorsed, then, and in every such case the policy was to be void, and 
the assured was to have no right of recovery thereon. To the 
plaintiff's complaint, the sufficiency of which is not questioned, the 
defendants answered specially that the assured had obtained other 
insurance without the knowledge or consent of the insurance com- 
panies, in violation of the stipulation above referred to, contained in 





* Decision rendered, March 8, 1888. 
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the policy; which other insurance, it is averred, was in force at the 
date when the loss occurred. The plaintiff replied specially to the 
effect that, after the issuance of the policy sued on, he sought and 
obtained a policy of insurance of the Ohio Farmers’ Insurance Com- 
pany, being the same policy mentioned in the answer, and upon the 
same property covered by the policy in suit; but that the second 
policy contained a stipulation therein written, by which the parties 
thereto agreed that in case the assured had or should thereafter ob- 
tain any other insurance upon the property insured, without the 
written consent of the company, then, and in every such case the 
policy was to be void. The plaintiff avers that he procured the 
Ohio Farmers’ Insurance Company to issue its policy to him without 
in any manner notifying it of the policy previously issued by the 
American Insurance Company, which he alleges was in force at the 
time of the issuance of the second policy. For this reason the 
pleader asserts by way of conclusion, that the policy last issued 
never attached, nor became a valid contract of insurance. The 
court held the above a sufficient reply. 

The question as to what constitutes other insurance, within the 
meaning of stipulations in policies of insurance such as those above 
summarized, is thus presented. Among the many questions con- 
nected with the subject of insurance, there is none upon which the 
courts have differed more widely. As has been well said, the ques- 
tion “has been before the courts in a great number of cases, and 
appears to be as unsettled a question now as when it was raised for 
the first time:” Turner vs. Insurance Co., 16 Fed. Rep., 454, note. 
The effects of the holdings, on the one hand, is that if the second 
or subsequent policy has been obtained in violation of a stipula- 
tion therein which prohibits other insurance without notice, or un- 
der such circumstances as would enable the company issuing the 
subsequent policy to avoid its contract, the fact that the subsequent 
insurance was so obtained, affords a valid excuse for the alleged 
violation of the condition against other insurance contained in the 
first policy. In other words, the misconduct or concealment which 
would enable the second insurer to defeat its policy will enable the 
assured to avoid the defense of other insurance, when such defense 
is made by the first insurer. Thus, in the present case, the logi- 
cal result arrived at by the pleadings is as follows: The insurance 
company answers the condition or stipulation in its policy against 
other insurance; and that the insured, without its knowledge or 
consent, and in violation of the condition, obtained other insurance 





458 Report of Decisions. [ June, 


on the same proverty. Confessing the facts pleaded, the insured 
replies, in avoidance, that there was a like condition against other 
insurance in the policy subsequently obtained, and that he procured 
the subsequeut policy without disclosing the existence of the one is- 
sued by the defendant. The conclusion is said to follow that the 
company whose policy was obtained last may, at its election, avoid 
its contract, and refuse to pay; and that the defendant in the pres- 
ent case should therefore be compelled to pay, without regard to 
the motive the assured may have had in obtaining the second pol- 
icy, or whether or not the company issuing it has paid, or may here- 
after pay, the amount therein stipulated. In support of the ruling 
below, the following among other decided cases are relied on: Gee 
vs. Insurance Co., 55 N. H., 65; Allison vs. Insurance Co., 3 Dill., 
480; Sutherland vs. Insurance Co., 31 Grat., 176; Knight vs. Insur- 
ance Co., 26 Ohio St., 664; Insurance Co. vs Holt, 35 Ohio St., 1895. 
Jackson vs. Insurance Co., 23 Pick., 418; Thomas vs. Insurance Co., 
119 Mass., 121. These cases proceed upon the assumption that the 
sole purpose of introducing stipulations such as those in question 
into policies of insurance is to prevent the assured from obtaining 
additional actual indemnity against loss, without notice; hence, be- 
cause a second policy may have been obtained by fraud or conceal- 
ment, although it constitutes upon its face a valid contract of insur- 
ance, the assured may nevertheless avail himself of his own 
misconduct, and treat the policy as void, and therefore as furnishing 
no other insurance or additional indemnity, even though the com- 
pauy which issued the second policy may have recognized the valid- 
ity of its contract. We are not prepared to adopt this view. The 
primary purpose of inserting conditions against other insurance is 
to protect the company from the hazard of overinsurance. The 
condition implies that the insurance company will decline the obli- 
gation of insurer whenever the relations of the owner to the property 
are such that he would be benefited by, and might therefore have a 
motive for its destruction. Consequently it aims to secure the con- 
tinual vigilance and co-operation of the owner in preserving the 
property, and compel him to maintain such an interest in and rela- 
tion to the property as to have no motive for the relaxation of his 
care over it. The public as well as the insurance company, have an 
interest in securing this end. Whenever, therefore, the property- 
owner, in violation of a condition such as that in question, applies 
for and obtains a second policy, valid upon its face, with the intent 
and purpose to carry the second policy as valid insurance, without 
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giving notice thereof, he has thereby defeated the whole policy and 
purpose of the condition, and has done that which constitutes a 
complete defense to an action on the first policy. As was in effect 
said in Lackey vs. Insurance Co. (42 Ga., 456), if the property 
owner thinks the second policy is good, and intends it to be good, 
the danger of burning is the same as if it really were good. Pur- 
posely entering into a second contract of insurance was a violation 
of the condition in the first policy; and whether the second con- 
tract may or may not be avoided for extrinsic matter cannot be 
considered in determining the validity of the policy first issued. 
Besides, to admit that the assured may maintain the validity of the 
first policy by setting up extrinsic facts tending to show that the 
second might be avoided, is practically to shift the real controversy, 
and compel the first insurer to go outside, and maintain the valid- 
ity of the second policy, although the validity of that policy may 
never be questioned by the company which issued it. The stipula- 
tion against other insurance may have been waived by the company 
issuing the second policy : Havens vs. Insurance Co., 111 Ind., 90. 
We have been unable to discover any satisfactory reason for the 
support of a proceeding so anomalous as that proposed. Moreover, 
the same reasoning which would uphold the right of the assured to 
avoid the defense in the present case would enable him to avoid a 
like defense to the second policy, and thus establish his right to re- 
cover on both. As applicable to the present case, we adhere confi- 
dently to the general conclusion stated in Insurance Co. vs. Lamar, 
106 Ind., 513. If the prohibited policy held or received by the in- 
sured is, in and of itself, invalid or void, so that it in fact constitutes 
no contract of insurance, it will not affect the validity of that under 
which the claim for indemnity is made; but, if to avoid it re- 
quires the production of facts extraneous to the policy, it will be 
within the condition against further insurance, and, unless consented 
to, will render the other voidable.” This conclusion is suppported 
and elaborated in the following among other cases: Turner vs. In- 
surance Co., supra; Funke vs. Insurance Ass’n, 29 Minn., 347; Baer 
vs. Insurance Co., 4 Bush, 242; Carpenter vs. Insurance Co., 16 Pet., 
495; Landers vs. Insurance Co., 36 N. Y., 414; Allen vs. Insurance 
Co.. 30 La. Ann., 1,386; ‘Behrens vs. Insurance Co., 58 Iowa, 26; 
Lackey vs. Insurance Co., supra; Insurance Co. vs. McCrea, 8 Lea, 
513; Insurance Co. vs. McCrea, id., 541; Suggo vs. Insurance Co., 9 
Ins. Law J., 657; Insurance Co. vs. Watson, 23 Mich., 486; Mitchell 
vs. Insurance Co., 51 Pa. St., 402. 
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Upon the theory on which Insurance Co. vs. Slaughter (20 Ind., 
520) was decided, the decision is in harmony with the conclusions 
above stated. That case asserts the doctrine that, if the second in- 
surance is totally invalid, it constitutes no subsequent insurance 
within the meaning of a stipulation such as is here in question; but 
it proceeds upon what has since been held to be an erroneous as- 
sumption, that, because the agent of a foreign corporation neglected 
to comply with the statute concerning foreign insurance companies, 
the second policy was absolutely void. We need not refer to the 
cases which hold that a policy so issued is not void, and that the 
company cannot avail itself of its own default to defeat the policy. 
Upon analagous principles the assured should not be heard to set 
up his own concealment or fraud in obtaining the second policy, so 
as to enable him to enforce the first. If the policy is invalid upon 
its face, or if, taking it all together, there arises from the whole in- 
strument a presumption of invalidity for want of power to issue the 
policy in the first instance, the second policy will not constitute 
other insurance, within the meaning of a stipulation against other 
insurance, and the case will not fall within the rule. Where, how- 
ever, a policy of insurance, valid on its face, has been issued, pre- 
sumably within the power of the company, and, to avoid which, 
proof of extrinsic facts are necessary, such a policy, accepted by the 
assured for the purpose of obtaining other or additional insurance, 
constitutes other insurance within the meaning of the contract, pro- 
vided the policy remained outstanding, uncanceled, and was held as 
a subsisting policy of insurance at the time of the loss. Such a 
policy is a prior policy, and has a legal existence until avoided: Car- 
penter vs. Insurance Co., supra; Mitchell vs. Insurance Co., supra; 
Turner vs. Insurance Co., supra; Funke vs. Insurance Co., supra. 
This rule has for its foundation the principles of good faith and 
common honesty, and it can work no injury to persons who observe 
their contracts in good faith, according to their spirit and purpose. 
It follows that the facts set up in the reply are not sufficient to avoid 
the answers. 

The suggestion that a right result was reached upon the facts 
specially found, and that the ruling on the reply, even if erroneous, 
was therefore harmless, is without force. “The special findings can- 
not be looked to in order to determine the propriety of a ruling on 
the pleadings, unless the findings show that they rest upon other 
pleadings than the one ruled upon. The sufficiency of a paragraph 
of answer, when demurred to, must be determined by the facts 
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stated therein, and not upon matters elsewhere appearing in the re- 
cord: McComas vs. Haas, 938 Ind., 276; Fleetwood vs. Brown, 109 
Ind., 567, and cases cited. Moreover, within the rules stated above, 
we are not prepared to say, from all that appears upon the record, 
that a right result was reached. It is enough to say the judgment 
must be reversed for the error in overruling the demurrer to the 
reply. Judgment reversed with costs. 


SUPREME COURT OF WISCONSIN. 


STYLOW 
vs. 
ODD FELLOWS’ MUT. LIFE INS. CO.* 


The by-laws of a benevolent society provided that non-payment of an assess- 
ment for sixty days should forfeit the membership, but that the member 
might be re-instated on certain conditions. 

Held, That when sixty-four assessments had been previously paid, all of which 
were overdue except one and no objections had been raised, the company 
waived its right to a forfeiture for an overdue and unpaid assessment, by 
making a subsequent assessment two days after default on the one on 
which a forfeiture was claimed. 


Taytor, J. 

This action was brought to recover $1,000 upon a certficate of 
insurance in the appellant company, No. 62, duly issued to F. Stylow, 
the husband of the respondent. The respondent was named the 
beneficiary in said certificate. F. Stylow died October 29, 1885. 
Said Stylow was, on the thirtieth of November, 1880, a member in 
good standing in Washington Lodge, No. 77, of the Wisconsin Odd 
Fellows, and as such member was entitled to become insured by the 
Wisconsin Odd Fellows’ Mutual Life Insurance Company, and on 
that day a certificate of membership was issued to him, numbered 
72, by which he became insured in the sum of $1,000 in said insur- 
ance company, payable to the respondent ninety days after due 
proof of his death. On October 30, 1883, this certificate No. 72 was 
surrendered to the company, and certificate No. 62 was issued to 


* Decision rendered, September 20, 1837. 





462 Report of Decisions. [ June, 


him in its place. The reason for this change was that at this time a 
different system of insurance by the company was inaugurated. The 
new certificate insured the deceased for the same sum, $1,000, paya- 
ble after his death to the respondent. The complainant alleges all 
the material facts which would, if proved, entitle the plaintiff to re- 
cover. And the answer admits all the material facts, except the 
notice of proofs of the death of the insured, and sets up as defense 
to the action the following alleged facts, viz.: “That the by-laws 
and regulations of the company, both in 1880 and 1883, required 
that each applicant for membership in this insurance company 
should agree in his application for membership that he would make 
punctual payment of all assessments which he should become liable 
to pay, and that a neglect to pay any such assessments, within sixty 
days after notice thereof, should vitiate the certificate of member- 
ship, and forfeit all payments made, and all rights accrued there- 
un.ler.” The answer further alleges that the assured made his 
application for insurance in accordance with the rules and regula- 
tions; that his certificate of 1880, as well as the certificate of 1883, 
was issued and accepted by him subject to such rules, ete.; and that 
said F. Stylow had before his death forfeited all his rights under 
said certificate No. 62, by failing to pay two assessments made 
against him, within sixty days after due notice of the same as re- 
quired by said rules, regulations, and by-laws of said company; that 
one of said assessments, numbered 17, was made on the fifteenth of 
July, 1885, the other on the tenth of August, 1885; that notices of 
such assessments were duly given to the said Stylow on the same 
day upon which they were made; and that the same remained 
wholly unpaid at the death of said Stylow. 

The only question on the trial in the circuit court was whether 
the neglect to pay the assessments as set out in the answer was a 
defense to the action. On the trial, among other things, the fol- 
lowing by-laws of the company were given in evidence :— 


Sec. 4. If any member fails to pay the secretary any assessment made upon 
him within sixty days from date of notice issued by the secretary, his mem- 
bership shall cease, and he can be re-instated only upon the terms fixed by 
the by-laws. 

Sec. 21. Any member of this company who is not more than one year in 
arrears may, if he is in good health, be re-instated on paying all assessments 
due, and, if more than one year in arrears, and not over sixty years of age, 
can only be re-instated by furnishing a physician’s certiticate of good health, 
and paying the sum of $15. A physician’s certificate may be required in all 
cases of re-instatement. 
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The receipts given upon the payment of the assessments made 
after the new certificate of membership was issued in 1883, had 
appended to them the following: ‘‘ It is hereby understood that in 
case the assured is not in good health, this receipt shall not be bind- 
ing, unless the money be paid to the secretary or local agent on or 
before .” the last of the sixty days being inserted in the blank. 
Upon the trial the evidence further showed that the forty-eight 
assessments paid by Stylow on his first certificate were all paid after 
the expiration of sixty days after notice of such assessments; that 
such payments were made from two to one hundred days after the 
same were payable under the rules and by-laws of the company; 
and of the sixteen assessments made after the new certificate was 
issued in 1883, fifteen were paid after the expiration of the sixty 
days, ranging from eleven to one hundred and ninety-four days 
after the expiration of the sixty days fixed by the rules and by-laws. 
The only one paid in time was the sixteenth assessment, which was 
paid July 29. 1885, ten days before the sixty days expired, and this 
was paid at the same time that the fifteenth assessment was paid, 
which was then past due twenty-eight days. There was no evidence 
in the case that the company ever required the insured to furnish 
any certificate of a physician, or any other evidence, of the state of 
his health, when the company received of him the payments of his 
assessments after the same were past due. The evidence also dis- 
closes the fact that the company made assessment No. 19 against 
the deceased two days after he was in default for assessment No. 17, 
for the non-payment of which the company now claims he forfeited 
all rights under his contract with the company. 

Upon this state of facts the learned circuit judge directed a ver- 
dict for the plaintiff. The company appeals to this court, and insists 
that the learned judge erred in giving such direction. Notwith- 
standing the very able argument of the learned counsel for the 
appellant, we are of the opinion that the company had waived the 
right to declare the policy forfeited for the non-payment of assess- 
ments Nos. 17 and 18, which were unpaid and past due at the time 
of his death. The assured had every reason to believe that the com- 
pany would accept the payment of these assessments as it had 
accepted the payment of all others within a reasonable time after 
they became due, without making any question as to his state of 
health. And it is equally plain that, had payment been tendered 
the day before the death of the insured, such payment would have 
been accepted. The forfeiture, if any arose, upon the non-payment 
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on or before the day fixed for payment. It is clear from the evi- 
dence that the company did not consider it forfeited on that day, 
and it cannot afterwards declare it forfeited because of the happen- 
ing of an event which has nothing to do with the payment of the 
sum due. That the company did not consider the policy forfeited 
on account of the non-payment of assessment No. 17, is very clear 
from the fact they made assessment No. 19 against the deceased 
after No. 17 was past due. We think the case is ruled by the de- 
cision of this court in Erdmann vs. Insurance Co., 44 Wis., 376; 
Woodruff vs. Town of Depere, 60 Wis., 128, and Alexander vs. In- 
surance Co., 67 Wis., 422,—and cases cited in the opinions in these 
cases. Upon the evidence, we think the present case a much 
stronger one in favor of the plaintive than either of the cases above 
cited. 

It is urged by the learned counsel that the fact that the company 
appended to the receipts given for the assessments paid after the 
time for payment had passed certain conditions, above quoted, 
changes the rule as laid down in the cases cited. We do not think 
this appendage to the receipts given can alter the case. When no 
fraud has been practiced by the insured in concealing his state of 
health at the time the payments are made, and the company receives 
such payments out of time, when it might refuse payment, and 
declare the insurance forfeited, it cannot accept the money and keep 
it, and still insist upon a forfeiture. Every time the company makes 
an assessment against the assured, after he has failed to pay a pre- 
vious assessment, within the time prescribed by the rules, it waives 
the forfeiture of the policy for such failure to pay, and admits him 
to be a member of the company, notwithstanding such failure. We 
are of the opinion that after the constant course of conduct of the 
company with the assured, as shown by the evidence in this case, 
the only way the company could insist upon a forfeiture for non- 
payment within the time fixed by the by laws, would be by giving 
the assured personal notice that thereafter punctual payment would 
be required. It cannot with any plausibility be argued that in this 
case the company did not consider the deceased a member of the 
company, up to the very time of his death, as the evidence shows 
that the assured was in his usual health up to the minute of his 
death. We think that good faith on the part of the company, as 
well as the law, requires that it should pay the respondent the 
amount of the insurance. 

The judgment of the circuit court is affirmed. 





List vs. Commonwealth. 


SUPREME COURTr OF PENNSYLVANIA. 


vs. 
COMMON WEALTH.* 


The legislature has the constitutional power to prescribe the conditions under 
which a foreign insurance company shall transact business in the State, 
and the manner in which its agents shall be qualified before entering on 
their duties. Following Paul vs. Virginia, 8 Wall., 168. . segs 


Defendant, “inspector” of risks for a foreign insurance company not author- 
ized to do business in Pennsylvania, called on parties in Pittsburgh, gave 
them his card as inspector, together with the company’s form of premium 
note, and its financial statement, names of officers, etc. He also requested 
— to inspect the buildings of one W., for the purpose of enabling 

is company to place a policy of insurance thereon. He did inspect cer- 
tain other buildings, and reported to his company, which thereupon issued 
a policy and received the premiums. Held, That defendant was an agent 
of the company, and took action relating to risks, within the inhibition 
of act Pa., April 4, 1873. 


Indictment against G. B. List, for acting us agent and transacting 
business for a foreign insurance company without authority. The 
case was submitted to the jury upon the following ‘statement of 
facts: Counsel for the commonwealth and for defendant in the 
above entitled case hereby agree upon the following statement of 
facts, to be read in evidence upon trial of the above-entitled case:— 

“That G. B. List, the defendant, is, and was at the time of the 
alleged offense, a citizen and resident of Baltimore, Maryland, and 
was engaged in representing the Mutual Fire Insurance Company, 
of Baltimore, Maryland, in the capacity of inspector, his compen- 
sation and expenses being paid by said company. Said company 
was a foreign fire-insurance company, incorporated in and by the 
State of Maryland, and not licensed, and having no authority from 
the insurance-commissioner, to do business in Pennsylvania, and 
had not complied with the laws of Pennsylvania%relating to foreign 
insurance companies. On the twelfth day of February, A. D. 1887, 


* Decision rendered, January 3, 1888.—From Atlantic Reporter. 
VOL. XVII.- 30. 
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said defendant visited the city of Pittsburgh, and delivered to busi- 
ness men in said city his card, announcing himself as inspector, 
together with said company’s form of premium-note and its finan- 
cial statement to December 31, 1886, and also a list of its officers, 
directors, and committee, which card and statement list are hereto | 
attached and made a part of this statement of facts; that after- 
wards the defendant visited C. F. Wells, in the city of Pittsburgh, 
and inquired when his policies of insurance would expire in com- 
panies in which said Wells was already insured, and requested 
permission to inspect the premises of said Wells, aud this for the 
purpose of enabling said Mutual Fire Insurance Company, of Bal- 
timore, Maryland, to piace a policy or policies of insurance thereon; 
that prior to the visit of defendant to the city of Pittsburgh, 
Messrs. Reed and Edwards received a letter from the secretary of 
said company, dated February 3, 1887, which letter is hereto 
attached and made a part of this statement of facts; that defend- 
ant was sent to the city of Pittsburgh by the said company for the 
purpose of inspecting buildings, ascertaining their exposures, and 
making diagrams of the same, with respect to their desirability as 
insurance risks for acceptance by said Mutual Fire Insurance Com- 
pany, of Baltimore, Maryland, and that he went to the said Wells 
and others in the city of Pittsburgh for said purpose. 

“Tt is further admitted that onthe day and year last aforesaid 
defendant inspected the Franklin Glue Works, a building in the 
county of Allegheny, in the State of Pennsylvania, for the purpose 
aforesaid; that he promptly thereafter transmitted a report of such 
inspection to said company, which company immediately there- 
after, for a premium paid to it, placed upon the said glue works 
said company’s policy of insurance against loss by fire; that in pur- 
suance of said employment as inspector, on the day and year last 
aforesaid, defendant was engaged in tife city of Pittsburgh in in- 
specting risks for the purpose aforesaid, and transmitted reports 
of his inspection to said company in Baltimore. It is further 
admitted that his actions Were confined entirely to the said busi- 
ness of inspection, and that he did not negotiate or solicit within 
this State any contract of insurance, or pretend to effect the same, 
or receive or transmit any offer or offers of insurance, or receive or 
deliver a policy, or in any manner aid in the business of placing in- 
surance except as hereinbefore set forth in this statement of facts.” 

Defendant was convicted, and brings error. 
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W. D. Moors and W. P. Porter, for Plaintiff in Error. 

W. D. Porter, Dist. Atty., C. C. Dickey, and R. H. Jounstoy, for 
Defendant in Error. 

GREEN, J. 

We cannot regard the questions presented by this record as open 
questions in any sense. They are all well settled, emphatically 
and decisively, by the decision of the Supreme Court of the United 
States in the case of Paul vs. Virginia, 8 Wall., 168. The syllabus 
of that case is as follows: “A State statute which enacts that no 
insurance company not incorporated under the laws of the State 
passing the statute, shall carry on its business within the State 
without previously obtaining a license for that purpose; and that it 
shall not receive such license until it has deposited with the treasurer 
of the State bonds of a specified character to an amount varying 
from thirty to fifty thousand dollars, according to the extent of capi- 
tal employed, is not in conflict With that clause of the constitution 
of the United States which declares that ‘the citizens of each 
State shall be entitled to all the privileges and immunities of citi- 
zens in the several States,’ nor with the clause which declares that 
Congress shall have power ‘to regulate commerce with foreign 
nations and among the several States.’ Corporations are not citi- 
zens within the meaning of the first of these clauses. They are 
creatures of local law, and have not even an absolute right of recog- 
nition in other States, but depend for that and for the enforcement 
of their contracts upon the assent of those States, which may be 
given accordingly on such terms as they please. The privilege 
and immunities secured to citizens of each State in the several 
States, by this clause, are those privileges and immunities which are 
common to the citizens in the latter States, under their constitution 
and by-laws, by virtue of their being citizens. Special privileges 
enjoyed by citizens in their own State are not secured by it in other 
States. The issuing of a policy of insurance is not a transaction 
of commerce within the meaning of the latter of the two clauses, 
even though the parties be domiciled in different States, but is a 
simple contract of indemnity against loss.” 

In the case of Ducat vs. Chicago (10 Wall., 410) the foregoing case 
was re-affirmed and followed, and the court, in the opinion, said: 
“The power of the State to discriminate between her own domestic 
corporations and those of other States desirious of transacting 
business within her jurisdiction, is clearly established in the case 
we have referred to (Paul vs. Virginia), as it has also been in the 
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previous case of Augusta vs. Earle, 13 Pet., 519.” The opinion in 
the case of Paul vs. Virginia is so conclusive and exhaustive that it 
is only necessary to refer to it. No other opinion could be anything 
more than a repetition of it. In this court, in the case of Thorne vs. 
Insurance Co. (80 Pa. St., 28) the same doctrine was announced. 
We there said: “ There can be no doubt of the constitutional power 
of the legislature to prescribe the conditions under which a foreign 
corporation shall transact business in this State and the manner in 
which its agents shall be qualified before entering on their duties.” 
See, also, to the same effect, Insurance Co. vs. Com., 85 Pa. St., 513. 
It cannot be doubted that the plaintiff in error brought himself 
within the words, as well as the spirit, of the act of 1873, although 
he called himself an “inspector.” He was certainly an agent of his 
company, and he certainly did take action relating to risks, and 
these are the words which define the prohibited acts and subjects 
the party to the penalties of the law in question. We do not con- 
sider it necessary to prolong the discussion. Judgment affirmed. 
Trunkey and Clark, JJ., absent. 


COURT OF APPEALS OF KENTUCKY. 


SCHMIDT 
vs. 


ABRAHAM LINCOLN LODGE.* 


A member of a benevolent association who had borrowed its funds in accord- 
ance with a provision in its charter permitting the loaning of such funds, 
and who had afterwards been expelled from membership and its benefits, 
will not be permitted to set up a claim that he was unlawfully expelled 
and was interested in the funds of the association to an extent greater 
than his indebtedness, as a defense against the payment of such in- 
debtedness. 

But where it appears that his expulsion was by an inferior lodge, and that he 
was entitled to restoration by the action of the grand lodge, the court 
will not enforce payment of the indebtedness until the case is heard on 
its merits and equity is done to the member. 

Pryor, C. J. 


Abraham Lincoln Lodge, the appellee herein, was incorporated 
by an act of the legislature approved January 29, 1870, and by the 





* Decision rendered, December 2, 1886. 
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provisions of its charter the association was authorized to make a 
constitution and by-laws for the government of its members; also» 
by section 3, to levy and collect fees for membership and stated 
dues, to prescribe its own mode of paying or loaning out its sur- 
plus money, or to invest it; also to create a treasury for the support 
of sick and unfortunate members, and, in case of death, to aid their 
widows and children. The appellant, Schmidt, was one of the in- 
corporators, and a member of the order, and had been, for a num- 
ber of years, paying his annual dues, with the other members, 
from which a considerable fund was raised for the charitable 
objects contemplated by the organization. He executed to the cor- 
poration his note for the money in controversy; it being a part of 
the fund belonging to the association. This action was brought 
on the note by the corporation, and the defense interposed by the 
original answer of the appellant is that he had been unlawfully 
and wrongfully expelled from all the privileges and benefits of the 
association, and was therefore entitled to his proportionate share of 
the fund with the other members, and that this share would exceed 
the amount of the note sued on; that the funds of the association 
are loaned out to the members, and the sum evidenced by the note 
was so loaned to him. It is also alleged that, in addition to the 
fund arising from the dues or fees paid, a still larger fund has been 
accumulated by the association. He asks that the case be trans- 
ferred to equity, and an equitable distribution made between the 
members, and for all proper relief. 

To this answer a demurrer was sustained, and we think prop- 
erly, because, in becoming a member, the appellant agreed to abide 
by such rules and regulations as might be adopted by the organiza- 
tion for the control of its funds and the government of its mem- 
bers; and, the association providing the method for the expulsion 
of its members this court will not undertake to supervise its action 
by determining that its judgment was not in accordance with its 
by-laws, or for causes that had no foundation in fact. The tribunal 
existing within the organization must alone determine such a 
question. 

An amended answer was filed by the appellant that is entitled to 
more consideration; and if the facts alleged are true, and must be 
so regarded on the demurrer filed to that pleading, the appellant is 
entitled to some relief. It is alleged by the appellant, in his 
amended answer, that he appealed from the judgment of expulsion 
to a higher court, as provided by the rules of the order,—a court 
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having complete jurisdiction uf the rights involved,—and that court 
(the grand lodge) reversed the judgment of the inferior tribunal, 
and ordered it to restore the appellant to all the privileges of the 
order; that the appellee refused to obey the order, and still excludes 
the appellant from all the privileges and benefits of the associa- 
tion; and, if the averments of the amended answer are sustained, 
the expulsion becomes permanent by the mere arbitrary will of the 
appellee, and the appellant is no longer entitled to any of the bene- 
fits of the order, or to enjoy any portion of the fund that his means 
have aided in creating, unless a court of equity can interpose. 

The cases cited by counsel for the appellee only decide that in 
this character of association, where the member has been expelled, 
or his rights determined by a tribunal of his own selection, relief 
will be denied him by the judicial tribunals of the country for that 
reason; nor will they stop to inquire whether the action of the 
judicature of the society was irregular, or the expulsion made with- 
out cause. Some ofthe authorities maintain that mandamus is the 
proper remedy for such a wrongful act, but this court, in the case 
of Cook vs. College of Physicians & Surgeons (9 Bush, 541), in con- 
struing the provisions of the Code of Practice relating to this writ, 
held that, whatever might have been the common-law rule, the leg- 
islature had restricted the application of tne writ in this State by 
confining it to executive or ministerial officers who had failed to 
perform or omitted to do some act, the performance or omission of 
which is enjoined by law. The officers of this association are 
neither executive nor ministerial officers, within the meaning of the 
code, and cannot be reached by such a proceeding. 

The case, then, stands with the appellant, a member of the associa- 
tion, who has paid his dues, and is interested in the fund, and still 
denied the right to enjoy any of its benefits. The chancellor will 
not or cannot restore him to membership, or require that he shall 
be permitted to attend their stated meetings, but he can say that 
this corporation is the trustee for its members, and holds the 
money for the benefit of each and every member for the objects 
contemplated by the charter; and should withhold relief, by refus- 
ing judgment for the appellee, until complete equity is done appel- 
lant. The specific relief to which the appellant is entitled cannot 
well be determined upon the demurrer to the answer as amended. 
How much money he has paid in, or the amount paid to him by 
way of benefits, does not appear; but his right to participate in the 
fund clearly exists, if his statements are true. This is based upon 
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the idea that the grand lodge is without power (as seems to be con- 
ceded by counsel) to enforce its order of restoration; for, if it has, 
the chancellor will not interfere. We find no such power in the 
charter before us, nor has our attention been called to any rule or 
by-law on the subject. 

The right of property is involved in this controversy, and a 
majority of those in interest have no such arbitrary power as to 
deny to the minority, or one of its members, the right to participate 
in the benefits arising from the common fund. If the member is 
expelled, and the order stands unreversed, he is not a member; but, 
as the case is described by the pleadings, the appellant being a 
member, with all the rights and privileges enjoyed by those asso- 
ciated with him, cannot be deprived of his interest. The note evi- 
dences a part of this fund, and the chancellor should not coerce its 
payment until this case is heard on the merits, as the amended 
answer standing confessed entitles the appellant to relief. 

The judgment below is reversed, and cause remanded, with direc- 
tions to overrule the demurrer to the answer as amended, and for 
proceedings consistent with this opinion. 


SUPREME COURT OF ILLINOIS. 


From Appellate Court Second District. 


INDEPENDENT ORDER OF MUTUAL AID 
vs. 
EMMA J. PAINE.* 


After judgment upon demurrer there can be no motion for arrest of judgment 
for any exception that might have been argued at demurrer. 

Where the action was upon a benefit certificate and the recovery was upon 
that, it is not error to permit the filing of new counts to a declaration 
prior to a motion for a new trial in order to recover on the claim for 
which the action was intended to be brought. 

A benevolent society in an action brought in assumpsit to recover on @ cer 
tificate, cannot set up a plea of imperfect organization in defense. 


* Decision rendered, November 1!, 1887. 
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Motsey, J. 

Emma J. Paine, the appellee, on the nineteenth day of April, 1886, 
recovered a judgment in the Lasalle Circuit Court against the Inde- 
pendent Order of Mutual Aid, for the sum of $2,500 and costs, 
The action was assumpsit, brought on the following beneficiary 
certificate :— 

Grand Lodge Independent Order of Mutual Aid. 
No. 3,596 [Seal of Grand Lodge]. 
State of Illinois. $2,000. 

This certificate, issued by authority of the Grand Lodge of Dlinois, Inde- 
pendent Order of Mutual Aid, witnesseth: That Brother Lucius B. Paine is a 
member of this order in Rising Star Lodge, No. 88, located at Earville, in 
the State of Illinois, and entitled to all the rights and privileges of member- 
ship in the Independent Order of Mutual Aid, and to participate in the 
mutual aid fund of the order to the amount of two thousand dollars, with 
accrued mutual aid assessments, upon due notice and satisfactory proof of his 
death, and the surrender of this certificate, legally receipted, which sum will 
be paid as a benefit to his wife Emma J. Paine, as he has directed in his ap- 
plication for his certificate: provided, this certificate is issued expressly in 
consideration that all the representations made by said Lucius B. Paine in his 
application and accompanying statements now on file in the office of the 
grand secretary are true, and that all lawful assessments shall be promptly 
paid, and that the said Lucius B. Paine shall, in every particular, comply 
with and abide by all the laws, rules, and regulations of the order which now 
exist, or which may hereafter be adopted by the Grand Lodge of the State of 
Illinois; and provided further that the said Lucius B, Paine shall be in good 
standing in the order at the time of his death. 

In witness whereof the Grand Lodge of Illinois has caused the grand presi- 
dent to sign, and the grand secretary to attest these presents, and affix here- 
unto the seal of said grand lodge, th's 8th day of January, 1881. 

[Seal, Grand Lodge]. J. V. LANGLEY, Grand President. 

Attest: ALEXANDER MCLEAN, Grand Secretary. 

No. 3. countersigned, sealed, and delivered by the presiding secretary of 
Rising Star Lodge No. 88, I. O. M. A., this 11th day of January, 1881. 

J. C. McDoNouUGH, President. 

[Seal Subordinate Lodge]. JoHN D. Dow, Residing Secretary. 


A demurrer to the declaration having been overruled, the defend- 
ant interposed the plea of the general issue sworn to and of non 
est factum. The case was tried before the court and a jury, with 
the result stated upon the issues presented by these pleas. The 
judgment having been affirmed by the appellate court for the sec- 
ond district, the defendant prosecuted an appeal to this court, and 
has assigned various errors on the record. Some ten or eleven 
pages of appellant’s brief are occupied in an effort to show that the 
circuit court erred in refusing to sustain appellant’s motion in 


“ 
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arrest of judgment on account of the alleged insufficiency of the 
declaration, and this notwithstanding the court had previously 
overruled a general demurrer to it. There is probably no principle 
of law more elementary in its character or better established than 
that such motion is not available under the circumstances stated. 
In 2 Tidd. Pr., 918, it is said: “ After judgment upon demurrer, 
there can be no motion in arrest of judgment for any exception 
that might have been taken on arguing the demurrer.” Express 
Co. vs. Pinkney (29 Ill., 405) and Coal Co. vs. Hood (77 IIL, 68) rec- 
ognize the same doctrine. The circuit was, therefore, clearly right 
in overruling the motion. 

After the verdict was in and preceding a motion for a new trial, 
the court permitted the plaintiff to file two additional counts to the 
declaration, and this is complained of and urged as a ground for 
reversal. The point is not well taken. It is manifest the defend- 
ant was not prejudiced by it. The only possible effect it could 
have had was to so perfect the declaration as to enable the plaintiff 
to recover on the claim for which the action was intended to be 
brought, and this the court clearly had the right to allow to be done by 
the provisions of section 24 of the practice act. Had the new counts 
been based upon some new cause of action and evidence heard in 
support of them, quite a different question would be presented; 
but nothing of that kind is claimed, nor is there any ground for 
such a claim. The action was upon the contract set forth in the 
certificate which the defendant had issued to the deceased husband 
of the plaintiff for her benefit, and the record shows conclusively 
that the recovery was upon that, and on nothing else. The com- 
plaint is also made that the circuit court erred in refusing to admit 
testimony tending to show that the Rising Star Lodge was not fully 
organized at the time the certificate sued on was issued. This was 
but an attempt to attack the corporate existence of the Rising Star 
Lodge in a collateral proceeding. Without stopping to consider 
whether this under any circumstances would be permissible, it was 
clearly not so under the pleadings and facts in this case. The ac- 
tion was assumpsit brought on a written certificate sealed with the 
company’s seal, signed by its president and duly attested by its 
secretary, and on the face of which it is declared that Brother 
Lucius B. Paine, the plaintiff's husband, is a member of this order 
in Rising Star Lodge, No. 88, located at Earville, in the State of 
Illinois,” etc. As already seen, the only pleas interposed were those 
of non-assumpsit and non est factum. This simple statement 
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the facts affords two complete answers to the position of appellant : 
First, the defendant was by its own deed estopped from alleging 
that which it proposed to prove; second, the evidence offered was 
not pertinent to the issues raised by the pleas. Conceding the or- 
ganization of the Rising Star Lodge to have been defective as 
claimed, it would have afforded no answer to the action. It had 
received its charter, and as a body was acting under it with the 
knowledge and sanction of the defendant. This was sufficient to 
bind the latter. Other rulings of the court on questions of evidence 
are complained of, but the objections urged we think are without 
merit and not of sufficient importance to require special notice. As 
to the court’s rulings upon the instructions to the jury, we find 
nothing in them requiring a reversal of the cause. 

After a careful examination of the record we have no doubt but 
that substantial justice has been done, and we are fully satisfied 
with the conclusion reached by the lower courts. 

Judgment affirmed. 


UNITED STATES CIRCUIT COURT. 
EA TERN DISTRICT OF MISSOURI. 


GIOVANNI B. ADREVENO 
Us. 


MUTUAL RESERVE FUND LIFE ASSOCIATION.*/ 


The applicant, by a special clause in the application, waived any provision of 
law preventing a physician from disclosing information acquired while 
attending applicant. 

Held, That the waiver was valid, and such evidence was admissible against 
the objection of the beneficiary. 


Grorce W. Taussie, for Plaintiff. 
Taytor & Parker, of New York, Wu. C. & Jas. C. Jones, of St. 


Louis, for Defendant. 


* Decision rendered, April .3, 1888. 
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This was a trial by nisi prius. The medical attendant of the in- 
sured, who was called as a witness, was asked the following inter- 
rogatories — 

Q. I will now ask you with what disease he was afflicted while he 
was there in the hospital? 

Counsel for the plaintiff objected if the information of the witness 
was obtainel from the patient while attending him. 

Q. From whom did you get your information as to what he was 
afflicted with—from him by an examination of his person, or from 
talking with him? A. Yes, sir. 

Q. Was it necessary for you to get that information in order to 
treat him properly? A. Certainly it was. 

Plaintiff's counsel renewed his objection, whereupon the court 
ruled as follows :— 

Tue Court.—I see that the application for the policy contains the 
following clause :— 

“And the applicant hereby expressly waives any an‘ all provisions 
of law now existing, or that may hereafter exist, preventing any 
physician from disclosing any infomation acquired in attending the 
applicant in a professional capacity or otherwise, or rendering him 
incompetent to testify as a witness in any way whatever.” 

Section 4,017 Revised Statutes of Missouri, declares that— 

“ The following persons shall be incompetent to testify : A physi- 
cian or surgeon concerning any information which he may have ac- 
quired from any patient while attending him in a professional char- 
acter, which information was necessary to enable him to prescribe 
for such patient as a physician, or do any act for him as a surgeon.” 

It has been held in this State in three cases, viz.: the case of 
Grall vs. Tower (85 Mo., p. 253); Carrington vs. City of St. Louis 
(89 Mo., p. 208); and Squires vs. City of Chillicothe (89 Mo., p. 
226) that section 4,017, which I have just read, renders a physician 
incompetent to testify as to the physical condition of a patient in 
those cases only where the patient or his legal representatives insist 
that he shall not testify. 

In other words the statute is construed in this State as conferring 
a privilege merely that may be waived; it is not declaratory of any 
public policy. The public is not concerned in excluding the testi- 
mony of a physician as to the condition of a patient, if the patient 
himself does not object to such disclosures, and in this respect the 
courts of this State follow the rulings made in New York and Mich- 
igan, under a similar statute, as appears by the case of Cohen vs. 
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Life Insurance Company, 41st N. Y. Supreme Court Reports, 296; 
Railroad Company vs. Martin, 41st Michigan, 667. 

As the patient is at liberty to waive the privilege which the law 
affords him, it appears to me it is immaterial whether the patient 
waives the privilege by catling the physician to testify in his behalf or 
whether he waives it as in this case, by a clause contained in the 
contract on which the suit is brought, and if the patient himself 
waives the privilege by a clause contained in the contract, that 
waiver, in my judgment, is binding on any one who claims under 
the contract, whether it be the patient himself or his representative. 

The result is that inasmuch as the assured in this application, 
waived the privilege which the statute affords him, the father, for 
whose benefit the policy was issued, and who is now suing on the 
contract, and standing on the contract, is bound by that waiver; I 
therefore hold that the testimony is admissible. 





1888. ] Corn & Son vs. Pelican Ins. Co. 


LOWER COURT DECISIONS. 


NOTICE OF CANCELLATION TO AGENT. 
Court of Appeals for the Parish of Orleans, State of Louisian1. 


8. CORN & SON, 
v8. 
PELICAN INS. CO. or NEw ORLEANS.* 
Where the defense of an insurance company to an action upon a policy of 
insurance, is that it had given notice of desire to cancel the risk, as per 


right reserved in the policy, it must be shown that notice of cancellation 
was given to the assured, or a duly accredited agent. 


The agency of one who has secured a policy for the assured, does not extend 
further’than the taking out and due delivery of the policy; notice, there- 
fore, in the present connection, served upon such an agent is not sufficient 
to effect a cancellation and discharge of the risk. 

So, such a notice must be accompanied by an actual tender of the unearned 
premium to the assured or his proper agent; without such tender this de- 
fense must fail. 


Bravaeun, Bucs, Dinxetspre, & Hart, for Plaintiffs and Appellees. 
James Davip Coteman, fur Defendant and Appellant. 


McGtom, J. 

The court, in this case, adopts the opinion rendered by the judge 
a quo, Hon. Albert Voorhies, as follows:— 

The Pelican Insurance Company sued on a policy of insurance, 
rests its defense upon the ground that, before the loss, it had can- 
celed the policy and notified the assured. The notification was 
made through the person who had, as agent of plaintiffs, procured 
the policy. Both members of the plaintiff firm testified that they 
never received any notice, except when the loss was being adjusted. 
The evidence to the contrary, relied upon by defendant to disprove 
this: positive declaration, is of the weakest character, and wholly 
insufficient for the intended purpose. / 

Asa matter of law, the notice of cancellation to the agent who 
effected the insurance, is not notice to the insured. The clause in 


* Decision rendered, February 20, 1888, 
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the policy that the person who procured the issuance of the policy 
is deemed the agent of the insured, relates and is limited to the 
issuance of the policy: Grace vs. American Central Ins. Co., 109 
U.S. Rep., 278. ‘The mandate must be express and special “when 
things to be done are not merely acts of administration, or such as 
facilitate such acts:” Louisiana Civil Code, Art., 2,997 (2,966). 

It is one thing to procure a policy, and quite another to represent 
a party in the cancellation of the contract. However express and 
special the mandate as to the former, it certainly does not extend to 
the latter, which requires for the agent express and special power. 

The notice of cancellation should have been given ‘directly to 
plaintiffs, or to a specially accredited agent. The failure in this 
respect is fatal to the special defense. So, also, the failure of the 
company to tender payment of unearned premium, is fatal to the 
demand for cancellation: La. C. P., Art., 407; La. C. C., Art., 2,168 
(2,164): Valkenberg vs. Lennox Ins. Co. 51 N. York R., p. 465; 
Hawthorne vs. Germania Co., 55 Barbour, 38. 

Judgment in favor of plaintiffs affirmed. 


PAYMENT OF PREMIUMS IN PERSONAL PROPERTY. 


Superior Court of Kentucky. 


MUTUAL BENEFIT LIFE INS. CO. 
US. 


NICOLL. 


Where an insurance agent takes personal property from the insured as his own 
and agrees to pay for it by having a policy issued and delivered, the com- 
pany is not bound by the contract. 

A special agent, authorized to take and forward applications for life-insurance, 
and to receive and receipt for theifirst premium, agreed to have a policy of 
$10,000 issued to appellee, and accepted the first premium, a horse at the 
price of $200, agreeing to pay the appellee $10, the premium being only 
$190. The agent took the horse ‘“‘for his own use.” Nothing was said 
about how the company was to be paid. In this action by appellee 
against the company to recover damages for its failure to deliver the pol- 
icy: Held, that the company is not liable, and that a peremptory instruc- 
tion to find for defendant should have been given. 


*Opinion filed, December 17, 1887. 





Paul vs. Travelers’ Ins. Co. 


EVIDENCE OF ACCIDENTAL DEATH.—INHALING GAS. 


Supreme Court of New York.—Fourth Department. 


PAUL 
v8. 


TRAVELERS’ INS. CO. 


The insured died accidentally at a hotel from breathing while asleep illumin- 
ating gas which escaped into the room. The policy indemnified ‘‘ against 
loss of time * * * from the happening of such accident and injury as 
shall independently of all other causes, immediately and wholly disable 
and prevent him from the prosecution of any and every kind of business 
by reason of bodily injuries effected * * * through external, violent, 
and accidental means; or in the event of death, occasioned by bodily in- 
juries received as aforesaid,” ete. By such policy it is further provided, 
that the ‘‘insurance shall not extend to any bodily injury of which there 
shall be no external and visigle sign upon the body of the insured. * * 
* nor by the taking of poison, contact with poisonous substances, or in- 
haling of gas, or by any surgical operation or medical treatment; nor to 
any case except where the injury is the approximate and sole cause of 
the disability or death.” 

Held, That the dead body might be itself an external and visible sign of an 
injury causing death. 

Held, That such sign need only exist in cases of injury not resulting in death. 

Held That the exemption regarding inhaling gas, referred to a voluntary in- 
haling as anesthetic. 

Held, That conditions are to be construed strictly against the company, and 
that the policy was liable. 





* Decision by Boardman, J., filed July 1, 1887. 
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VACANCY. 


Supreme Court of New York—Second Department. 


HALPIN 
ve. 


INS. CO. OF NORTH AMERICA. 


The defendant insured machinery and apparatus apart form the building. 
The policy stated that the property insured was used in the business of 
manufacturing morocco and leather, and that it was contained in a frame 
building. The policy contained a clause that any change increasing the 
hazard ‘either within the premises or adjacent thereto within the con- 
trol of or known to the assured and not reported to the company, and 
agreed to, avoids the policy and also this clause.” ‘Ifa building covered 
by this policy shall become vacant or unoccupied, or if a mill or factory 
shall stand idle,” * * * without notice to and the consent of the com- 
pany clearly stated herein, all liability thereunder will thereupon cease.” 

This case shows that the mill stood idle for me months and that it was de- 
stroyed by fire, together with the insured machiney. 

Held, That mere non-occupancy was not as a matter of law an increase of 
risk. 

Held, That the condition regarding occupancy was confined to a building 
when the subject of insurance and did not apply to the machinery. 


~* Decision by Barnard, P. J., filed July 1, 1887. 





